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PREFACE

' The;Americéé Schecol Counselor Association is pleased té have
cgcpérated:with the ERIC Counseling and Personnel Servicés Inférmatian
Center to produce a serjes of mon@grapﬁs on subjects about which school’
counselors are gxpressing concern. Tﬁrsugh regional meetings, groups
of ccunselers identified topics they deemed to be of h1gh priority, and
five were selected for the monograph series. The series focuses on
breaden1ng the knowledge and enhancing sk1115 of school counselors in a
very practica]isenSEi |

I hope these monographs will as;ig;ééﬂUﬂseiﬁrs and counselor
educators to meet the needs of students more effectively. After reading

the monographs, counselors may wish to encourage ASCA to develop : S

additional publications on éthaf important topics.,

I wish to express my thanks to the authors, Dénaid G. Hays, Helen
F. Kristal, A. William Larson, Robert D. Myrick, and Daniel H. Nasman
for the quality of their manuscripts. Aiso, my special appreciation to
Garry R, Walz and to Libby Benjamin for iﬂitiatfng and sponsoring the
project, and.reviewing and editing all m&nuscriﬁtsy

It is my sincere hope that this series of monographs will be a

valuable contribution to the work of school counselors, counselor

educators, and other helping professionals. v /
_ j
‘Carol Reynolds 7 3
Interprofessional Relations Coordinator !
American School Counselor Association _ ‘ /
kY /”, -

T—
/
ﬁ
Jr!
|



INTRODUCTION

Néw populations to Sarveg'greater demands to demonstrate profession-.
al worth, thorny legal questions to resolve, and the need to acquire new
skills are just&§§me afdtﬁe presses being experienced by members of the
ﬁeipingréerﬁiges. The demands for brecadened services of gaunselprs and
other helping professionals have increased notably in recent yeafs,' The
support for those services, however, has remained constant or d%miniéhed;
Therefore, counselors are séeking more impactful strategias tQL52311Qith
this paradox of more to do and less té do with.
| While the need for new approaches and skills cIear?y:éxists; counse-
lTors are plagued by the double-headed pr@bigﬁ of rgsdﬁfces which are
- either difficult to obtain or too theoretical and abstract to be of
practical utility. A high level discussion of child abuse has Tiitle
~ to offer the hard-pressed counselor Faéeﬁ{wfth helping a tormented child.

Our gbai in creating\this mdnagféﬁh géries was to. assist cgﬁnSETErs
to acqu1re practical and immediately adoptabie techniques and proeedures
for dealing with current or emerging cencerns In1t1a1 discussions w1th

the’ then‘ASCA president, Don Severson, angglater with the ASCA Governing .

EQard-énd Carol Reynclds, led to our %déﬁ;jfying énd prioritizing areas
towerd théh we should focus our effortséﬁéwith help from ASCA, éufhors
ﬁere se1ected who were high1y knawiedgeaé}e about: the functions of
* counselors in these chosen areas. Thei“s was the task of culling from
the Targe reservoir of accumulated know1édge and their own personal

know-how those ideas and practices which would best serve pressed, if

i



not embattled, counsalors.

It is éur judgment that the process has been successful. Five
" “monographs have been developed which deal with highly prioritized
counselor needs and provide direct assistance to counselors. Singly
or as a series, they can héjp counselors to heighten-their awareﬁess
and upgrade their skills.

The titles of the five monégraﬁhs in this series are: Needs

Assessment! Who Needs It?, The Role of the School in Child Abuse and

Consultation as a Counselor Intervention, and Legal Concerns for

Eggnseigrsi‘ In all of the manuscripis the authors provide a brief
oéérview of the historical background of the subject, speak to current
trends and developments, affer a glimpse of directions for the future,
and, most important, emphésize new roles for counselors and strategies
counselors can use to be more effective in their work. Readers will
for more information.

The rewards for us in working on this project have been many. The
support, interest, and cooperation of Don Severson, Carol Reynolds, and
Norm Creange have been 211 that we could have asked for. The authors,'
while not always agreeﬁhg totaily with our ideés, have been most re-
sponsive in incorporating our suggestions into-the texts. Perhaps most

of all, we feel rewarded by that certain look of discovery and pleasure -

ii



that could really make a difference in what they do. That pleases us
immensely! Because making a difference is, after all, what we and

ERIC/CAPS are all about.

v /



ABOUT THIS MONOGRAPH

The Fede%a1 courts, state legislatures, local districts, and
\ bui1ding_éé%§nistratars; as well as professional 'associations, have
Tgiveﬁ a great deal of attention in recent years to the legal fmpIicaticn57
involved in helping others. Because the laws regarding cﬁunse1ing
practices vary so much from state to state, a discussion of specific
legal guidelines to which all counse1@rs4shau1d adhere is well-nigh
impcssibieg However, certain 1egai-principies have been established
which éhnuid be part of the basic knowledge of any,prcfessicnai in
the helping services. |
This publicaticén seeks to heighten the awareness of counselors as
to the legal implications of what they do. Counselors will have %ﬂ
‘gééék local answers to specific questions. But if reading this monograph
prods them to péuse before acting, encourages them té search out estab-
lished policies and'guidEIines before proceeding with their tasks,
" brings those questions to consciousness, and impe1$ them to work toward

changing what should be changed, it will have accomplished its purpose.




ABQUT THE AUTHOR

‘Dan Nasman is a guidance coordinator for the San Diego County
Department of Education in California. His major respansibi]ities
involve working with nearly fifty school districts in the deﬁeiepm&nt
of pai%éies and procedures pertainiﬁg to students’ righfss He has

worked in counseling and guidance since 1959 as a district-level

administrator, as a consultant, and as & counselor. His undergraduate

work was at Seattle Pacific College. Two NDEA institutes led to his
Master's degree from N%Shingtﬂn State University. In addition, he |
attended NDEA institutés at the University of Southern California and
the University of Rochgster. He is completing his doctoral work at

the University of Pittsburgh, where he was a T.T.T. fellow.
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LEGAL' CONCERNS FOR COUNSELORS . * ;,
Daniel H. Nasman

-]

Dne of the ma:ur d1Fficu1t1es encauntered 1n preparing any. statement

_garding “the™ TegaT 1mpl1catinns of counsel1ng gna gu1dance 15 fhe widé e
“range of difterences among the 1aws of the various states.,fThé:f" '
» fcnnfidentia11ty of a tounseiar s nctes, far 1nstante, var1es Fram -

= privi1eged commun1catiun in some states tn mandatory d1sc1asure in |

nthers.r On-the ather hand, pr1ncip1e' ave been estab]15hed by FederaT

| . courts which 1ntervene the U.S. Cbﬁst1tutiun on behalf DT students, : =ff<"
caunse1ors, parents and schaa1 baards In add1t1ﬂn the ASCA Code of
Ethits encnurages a un1farm1ty cf pract1ce wh1ch can ba addressed in

th1s mnnngraph (see. Append1x 1)

§§1 - for caunse1ur5 can be to raise their awareness in the fn11awing areas
- the canst1tut1an31 pr1nc1PTEs of due pracess and ather student
r1ghts B |

-- the pr1n£1p1es of canf1dent1a11ty and privacy rights

- =~ the §U1d7ﬂg pr1nc1ples of an eth1caj code
-- the tounse1or s dilemma in serv1ng ‘the often conf11ct1ng _‘”

demands of students, parents and the system

\t

The author is not an attarney and tJereF@re will foer no 1ega1
t advice " The purpose of this managraph is. tu pn1nt out to counselors thé o

= f”““*’PPiﬂ€1p1ES wh1ch -undérgird: the~1aw and- tqafg§s4anal—ﬁratt%eejzta=ra15er———==$»;

) caut1on f1ags in those areas where ﬂthers have faiien unwittingTy 1nta

’[_13
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traps, and to help counselors become informed about the questions for

which they must find 1aea1»an§wers in order-to function with greater |\

eerta1nty as to the propr1ety and 1ega1ity af the1r actions.
F1na11y, 1t sheuid be noted that there is very Tittle case law

’“ff’1nva1v1ng eehaa1 caunseTars *‘ATthaugh several-excellent pub11eatians ya—"

cengain speeuTat1an5 abeut the nature of er1m1na1 and civil 11ab111ty ) \\
'farféaunee1ars, there is a aaue1ty af substantive court dee1s1an5 which

E ean act as a gu1de " The 1nfrequency of such 1sauee, however, does not

v:prov1de assurance ‘that they will eont1nue to beéi ran1ty In fact, the
trend is taward an increase in the br1ng1ng of civil actions aga1nat

governmenta1 agenejes, ‘their aff1e1a1e, and the1r emp1eyees »

~‘Ihé Legai Framenarg:far PaailmPersanne] Praetiees

Educational syeaeme have moved abruptiy_?kam tfanqai] naeturesief '
uninterrupted parenting and pa1icing to battiefieTQa etrewn with hidden
" land. m1nes and unexa1aded arsena1. Muen of this dynamic ehange results
from the 1nanea51ng camp1ex1ty of sea1ety wh1eh of necessity, becomes
more Jegalistie as it attempts to cope w1tn maunting prab]emaa As eaeh
f ja?%saietion further definee its province, eanfiiet'ameng variaua;
' autharitiea'beéine to de elop. Take, for examp1e, the eanf1fet between -
if;;~arivaeyfrighta and ethnﬁe surveys. On one hand is tne need ta'ﬁeaeure |
de facto and/or de jure dieeriminatian’and' an ihe other, is-the pupil's

-~ — right to have h1s/her ethn1c1ty an unrecarded fact. Conflicts of this

—= ”ﬁk“*ﬂiEﬂFé‘QEEHF between=agene1es from- the -same- 3ur1edjet1en:e1n,thls_eaae,m!u_

the foice of Civil R1ghte .and the Department of Hea1th Edueat1en,




’fland Welfare. \‘ ¥ Lo : f

‘/'
T

[

Cenflicts emeng Juriediet1ons are a secend seure eF embiguity

5 }In Californiay fer 1nstence, the state law permits.a sehne1 board te»»

j esteb115h smok1ng areas for h1gh school studente, bwt 1eee1 muniei-

palities may preh1b1t the peseeeeien of tebeeee by minere Dr, the
etete law requ1res not1f1eat1en to authorities whe ever eh11d abuse is _
suepeeted,_butfprlvaey laws will govern whether tﬁz parent ie entit]ede_f.;e;;;
to read the reli;ert which wes filed. o // S / A
A third area eF significant turme11 is the. éres1en of the.tei:f" :jjgeeeé;f

d1t1ene1 role of the school beard For years ePerds heve stood- ?s

1ega1 ent1t1ee unencumbered by the demands QF due precese ur by/any

' reeogn1tlen of students' rights. Laws are repldiy ehang1ng tnis protected " -

stance, e . S . L
§ ReEan1t1en must also be given to a new eiement wh1ch c ntr1butee

to the legal attacke on. sehee1e end, in fect on all gove#n ental -

egene1ee The ratio of attorneys to. popu1et1en has deubTed/over the

S
Iy

~past 15 years, and the overabundance has ereated meny (tempﬁrar1]y)
\hungry personal injury etterneye who, on a eent1ngeney basze, w111

1n1t1ate civil suits requesting damages fer "failure to te ch a eh11d

te read," for "traumae induced by interrogations,”- fer “de&y1ng

5 / /
/ :

students,"e
A final element causing the transition is theltreﬁd toward

! I

fgeeeeeed=ehedienee “é In1t1e11 s r1vete 1nduetry end pr1vate agene1es -
Y P

weu1d cent1nue an unTewFu] praet1ces—even when it was called te the1r

15




'attention--unt11 a caurt order with contempt threats and damage claim
ndated a change. The 11nger1ng suits regard1ng pa]1ut1an are the

most ev1dent ex%mp1es - Later, gnvernmenta] agenc1es and persons have

pursued a s1m113r course. Fe&era1 funds have been adm1n1strat1ve1y
| 1mpcundea in the face af cangress1ana1 d1rect1ves, and iny through

~ court 1ntervent1on have agencies been brcught to camp11ance “This

att1tudefbf redreés thf7ugh the court rather ‘than thraugh subm1ss1an 5-‘1'

é_ﬁs’

; ;;f'te 1awfu1 authar1ty is beg1nn1ng to be fe]t in the schoal system A
E;%K%ukkﬁf HEJQP dlfference 1% that damage claims’ are qast nften fi]ed aga1nst _
:11nd1v1dua15 who wark fnr the district rather than aga1nst the 1nst1tutinn‘
71tse1f L » | -
F1gure 1 111ustrates the var1ety and 1nteract1ve nature af the
forces which shape the pract1ces of pupiI serv1ce prcgrams
The major forces, those thh 1nherent 1&931 :ampu1sicn, are tne
-FederaT, state, and schon1 district’ Jur1sd1ct1ans Each has the
trad1t1cna1 1eg1s1at1ve, adm1n1strat1ve (or execut1ve),aand 3ud1c1a1

function. I o f

v

N . The governing board and superintendent are in th? difficult
\

Hpgs1t1on of being least powerfu1 in statutﬂry authnﬁ1ty but most

: f1nf1uent1a1 in determ1ning the cond1t1ans Df emp10ymént and the

) behav1cr uf emp1nyees. Even though they are subard’nate to state law, -

\

KT | ( mnst instances they are free tn make 1nd1v1du31/cha1ces and deter-
minations where there are vacuums in the law. They can be wrong o™

‘unprofessianai or unreasanab]e, but, in the absence of ccurt

o FeEtion, arbitraRy. TTHE deveTopment” of-case” 13W‘Wﬁ1§h‘ﬁES‘t&kEﬁ“Z““‘“‘

16




Figure 1.
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*: away much of thETT appnrtﬁn1ty to be arb1trary w111 be d15cussed 1n

greater deta11 later. ‘ Suffxre 1t to point Gut that neariy 311 changes
in jur1sd1£txcnaT pgwer hava been at the expense of the d1str1ct s
power. - o N - ;ﬂ

The patent1a1 Qﬂnf11ct bf state and Federal laws has been more '

L

féaréd “than rea11zed Becauge “Federal Taw carries the Waight of

FederaT dollars, whenever conf11ct m1ght have uccu;red the state hasv
acqu1es¢éd ta tre Federai dictate. The Federai cgurt qysten has alsa '
cantributed to greater ‘Federal 1nf1uence by reaff1rm1ng fhe supremacy
QF the U.S.. Eanst1tutlen as =t app11es to the riqrts af 1nd1vidua1s

/

An 1ntere5t1ng cgntrad1ct1un frequently occurs at the Federa1

'TEVE1 The ]aws of Ccngress have no s1gﬁ1f1cant effect untj1 the

- administrative agency has deveinped and pub11shed regu]at:ans STt 15

not unusuaT fer these Federa1 regulat1ans to cnuntermand the intent af

the law. A b1zarre examp]e ﬂf th1s may be fnund in the earTy days of

the PP!VEEJ Rights Act xhereby it was perm1551b1e to g1ve student :

names to newspaper: a1thaugh newspapers were nct permitted tn reveai
the names. Some cantrad1ct1ans are-ach1denta1 but cangressiﬂna1 a1des
have :ammanly ccmp131ned fhat the bureéaus: de11berate1y set as1de the
majar anv151cns of new Teg1s1at1en S |

. These legally cnnst1tuted powers af FederaT, state and schacl

board gﬂvernments can be the most pﬁess1ﬁg and the mast 1nf1uent1a1

' constr1ct1uns on a counseTar s cuurse of canduct - 0f an equa11y
, EP1t1ta1 nature, howevar, are the inFTuences cf preva1.1ng pra¢t1ce--

- especaaTTy“When that pTaCtTEE 151cnmm@n=}aws-afncammunaty vaiuesg and e

Qf standards of prGfESS1Dna] conduct

'18_- |
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I sunner{, 1t must he noted that a1+hcugh direct “erders“ come :

vfrum d1str1ct autherity, that autharity is subject to the lews ef the o

;1iend—-espe—1311y as 1nterpreted by the ceurts - 0f no 1ese signif1cance
isxthe dema d of the cemmun1ty and of the prnfess1en fer a euuree ef

f'ff} Dnduct that prev1des for the s UrVTidl Q.*the eennmn1ty in a way mast

%Aemmeﬂesestent wFth=4ﬂd1v1due1«r1ghts and- respons%b111t1es. \::x=5i§;'”%”»?}?fvi3fj
7 | Qistnr1ce11y7 community pressures can be the mﬂst dﬁctetur1a1 |
especiaTTy when manifested 1n “the geverning board es we11 eé\fhe most

‘abUE1veégf ianvidua1 rights {0 d1ssent Fnr that reasnn, diSﬁﬁ;’”

are then carr1ed to the broader arena Df FedereI Jurisdictiaﬁ fnr

*determ1nat1on DF:a Just-f1na1 eutcame, The resulting decisinn 15 then

~ imposed as a cand1t1on which 11m1te the action of the community L e
- : . S .

J
/' '
a schael (Q¥F1C1el), who has voTunler11y
undertaken the task of supervising the
.-operation of the school and the activities .
-, of the students, must be held to. a standard.
of conduct based not only on permissible
¥ intentions, but' also.on knowledge of the
basic, unquestiened constitutiondl rights
of h1s eherges " (Wood v \Str1ck]end 420 u. S 308 [1975])

2 Y o Bights‘cfugﬁgdenfE’f | B

-2

S " No discussion of legal issues 1Yvo1v1ng school persanne1 can

'beg1n without full cuns1deret1en for\the rights of students . The

1mmediate reect1en ef meny 1nd1v1duais to a statement regerd1ng
student r1ghts is, "But, what ebgut their respaneib1]1t1es, too!"
fi% B =The truth Df the matter is that the1r r1ghts are 1nv1e1ate end that

~
the1r respens1b111t1es, except where’ epe]]ed eut 1n 1aw, are dis-

o icret1onary “No cent1ngency system EXTStS whereby students eern r1ghts




Free speeeh is cenet1tutiena11y protected, it is not eerned thrcugh
egreeah1e utterances Likewise, the right of students in many statee
to ebtain venerea1 d1eease treatment or birth centro] 1nfnrmat1nn

without perenta] ceneent remains in ferce regard1ees of habits ef
A

_prcm1seu1ty (At eome time, hewever, a ceurt eou1d ru1e that the right

supersede the r1ght ef minor ch11dren to use er abuse’ the1r bodies as

they eheeee )

The concept DF fu11 tenst1tut15na1 preteet1en “for: miners is very

_neni In the m1dd1e 1960 Ss- Edward Gau?t made an ebscene te1ephene ca11
' 1n Arizena At age 17 he was sentenced to eenf1nement unt11 ege 21,

. In effect, he rece1ved a thneesmenthe sentenee fer each offend1ng werd
;WH15 eppea1 tn the u.s. Suereme Court set the precedent fer eonst1a

-tut1ene] guaranteee ef due preeess far m1ners (Gau1t, 387 U.S. 1 [1957])

~ It should be. neted perenthet1ea11y that: pr1nr to that ru11ng many

states eequ arb1trar11y assume Euetedy of a eh11d in cr1m1na1 matters

' \
and punish er treat w1theut regard\to fair hear1ngs, appea1e and the.
\

\
‘ether trapp1nge avaiTab1e to adu]ts \nve?ved in cr1m1na] preeeedings

Vestiges of th1s ett1tude st111 ex1st\tndey While f1ngg1ng or other

\
'phys1ea1 punishment cannet be ueed.agannst adult fe'iqnsi scheeie still

- i e
eent1nue to use corporal pun15hment (A‘eaveat is warranted here to

the effeet that in these d1str1cte where enrpené] pun1shment 15 : -

'bpr0h1b1ted 11tt1e ettent1en has been given te pun1shments ether than

- attent1en ~3TT constitute corporal punishment 1f they are‘amennstered

k“‘,:-_ : 20
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'"ef parents to fu11 knewiedge and eentreT of the1r minor ehi1dnen may T
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-as disc1p11nary measures )
Prior to the Gau]t dec1e1on m1ndre were non-persons befdre the
law. Dn:e they: beceme “persans“ in 1967 the cnurts beceme a new force

in expend1ng the r1ghte dffetudents In 1969 Tinker v. Des Md1nee

Schue1 D1etr1ct (393 u S "503 [1969])- estab11shed the First Amendment 3

i rights of free speech 1n the c1355rddm by overruling suspensions based

":,dn the wear1ng of protest armbands. In the dpinion written for this

‘dec1sidn Just1ee Festes etated “F1rst Amendment rights, app]1ed in -

1ight dF the epec131 cherecteriet1ee of the senndi eHV1rnnment, are

_ava11ab1e td teeehere and students It ean hardly be argued that‘e1ther
‘students or . teachers shed the1r conet1tutidnal rights to Freeddm of
speech or expre551dn at the sehuulhduse gate.P“

| In 1975 the U.S. Supreme Court: estab11shed twe s1gn1f1eant Jandmarks ;

/

regerd1ng 'students’ rights..-In Goss V. Ldpez (419 u. 5 565 [19?5]) the

prdperty r1ght uf a student to an educat1un ‘was c1eer1y estab11shed by the
iFedera] requiremente that it could dﬂ]y be taken eway thrdugh a prdper
app11eat1dn of due prdcess (Subsequent tD Gdss, the eaurt ru]ed that

:__'e etudent did not heve a property r1ght tQ part1c1pet1dn 1n an activity.)

| In Wood v. Str1ckland the Court estab115hed that it is 1napprdpriate
for courts to reexem1ne ev1dent1ery questions regard1ng schdei
» A d1sc1p11ne It e]so held that a echdo] dff1e1ai who, depr1ves a ;tudent
:ffﬂ _ '3df a civil r1ght may be personally liable even thdugh the fo1€131
. eﬁmay be 1gndrent of the student 5 r1ght; Previously, ma%mce was dne

Df the cen51deret1dns required. for establishing 11ab'11tye, The*eeunt '

;Q1§L§§EE§£e1tiﬂfjﬂdlngswﬂltheLheeetﬁtement,eiﬂegempensatdry demages .

1 B tor :
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,_award will be appropr1ate only if the school bDard member has acted

‘with such an 1mperm1ss1ble mot1vat10n or with such d1sraqard of the

}’student s clearly estab]1shed ccnst1tutian§] r1ghts that his act1nn
cannot reasanab?y be Eharacter1zed as be1ng in gqod fa1th " 1In essence,;

E”the Caurt is saying. that if you ‘behave reck]ess]y regard1ng students
rights, you might be 11ab]e for damages i : a S BN

The second element of. Naod V. Strickiand was the issue of JUd1C1aW N\

Ko : . review. In that sense the Court sa1d that 1t wnuld not secnnd -guess

i

the -discretion and Judgment of schca] admin1stratars even thnugh theyf

‘might be lack1ng in campass1an and w1sdom S0 1ang as the decis1ons de '

“not violate constitutional guarantees. : ?“23 _ R S

. " The Gass v. Lapez dec1sion had far—reach1ng 1mp11cat1nns 1n that

1

1t set Fedéra1 cr1ter1a nf due prccess in suspen51ans and expu1s1ons ;]”5

I

.Students must be g1ven some k1nd af nat1:e uf the charges and some

s

‘k1nd of hear1ng to present their side of the story. (The abv1aus

vexcept1ans inv01v1ng 1mmed1ate safety. or s1m11ar emergenc125 are-

perm1tted ) = :! - ’, @ ”;' o SR j ‘ \;
Due process is ESSEﬂt1311y a prngedure 1nvo1v1ng fa1rness and

/
) reasonab1eness As Justice Ha1mes pa1nted out in 1909 /:
1 /-
There is. no rule of universal application s L
concerning the right of an individual to " C L
present at a hearing prior to the institution | -
"of action affecting his substantial rights. a
What. is due process depends on circumstances.
It varies with the subject matter and the
necessities QF the s1tuat1nn.

It is Eas1er;tu descr1be a dEﬂ1aT of due pracess an'examﬁ1e,

an abv1aus den1a] Df due process is to ‘suspend or expe1 a ch11d from

22
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process- hee been atferded "

7f eehee1 w1theut any greunde at e11 fer de1ng 50.

| 'X"'i Districts are frequent]y tempted to resert to’ elaborate prneedures
;;ftnithe be11et that these wi11 1nsure due process. But they eheuld net
’i{' re1y sn]ely upen ,tecessee beeauee these can be trape for the unwaﬁy
”'=;TThe matter of due process is mueh<mere enmp]ex The mere existence

- of e1aborate preeeduree for netiee and the eppertun1ty for a heer1ng
'7-‘and the enndu:t of the hearing w111 net eutf1te to validate en uthere

| “wise 1nva11d SuSpEﬂSTQﬂ er expule1en B1unt1y etated— a eievieh
'g_}redherenee to 1nf1ex1b1e precedures is in and ef iteelf a den1e] et dLE

-'prneees Schee1 diee1p]1nar1ane w111 theretere de we11 to heed the

warning eeunded by the U.S. D1etr1ct Court Fer the Nerthern Distriet

‘?Sup 396): "(AR) foisted eystem of t1gid precedure can become $0 ritu— |

e1ietie,'degmat1e -and 1mpraetiea1 as to 1tee1f be a denia1ref due

- process."” Emphee1e1ng that mere preeedureT ferm maequereding under the

gu1ee ef "due prneeee" will not’ eutf1ee, the California Supreme Court

fiat1y stated: “Dﬁe preeese is not 1ntereeted in mere teehniea1

‘FermaTism It 15 the substance that .is determ1nat1ve of whether due

If there were doubt befere, the message is new e]eer that the

u. S Supreme Ceurt meant what it said 1n T1ﬁke* in 1959 when it

-bTunt1y Steted

In eur eyetem, etate-opereted schools may. not be
enclaves of totalitarianism. = School officials
‘do not possess absolute authority over their
students. :Students in school as well as out.

of school are 'persons' under our Constitution.

23
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_They are possessed of fundamental’ r1gnts ‘

- which the State must resract, just as theyf,
themseres must respect i%Ezr abaiqaticns_ ==
to the State:

The cuurts have long recagn1*@d and ccns1stent1y approved the
;  _‘”' v trad1t1ona1 h15ter1ca1 cancept that in the academic community there
are jmpgrtant reasnns why greater freedcms and greater restrictions
may prevail thanjiﬁ society at Targeﬂand that the subt1e fixiné of
~; ;; _ thesé 1imits should, in large measure, be left to”the edueatiénai
| 1nst1tut1on 1tse1f

Caunse1urs can appropr1ate1y serve students by hav1ng a
S

-',due process r1ghts of students are we11 pPQtEEted W1th1ﬂ the systemiaz
The e1ements of due pracess transcend Tagal 3ur15d1ct1ons in thase _;;
matters 1nvc1v1ng the r1ght to an educat1en, free speech prcperty
'r1ght5 and a number of other areas wh1ch are be1ng addéd by Federa1
Caurt act1ans This 1nterpas1t1an of the U S Canst1tutian on beﬁaif
of students' claims has destroyed the 1d1osyncrat1c nature of 1@:31
school boards or mun1c1paigt1es which were wont tc pres¢r1be student
“behavior in very narrow erms. A rev1ew of d1strict censorship of

student newspapers and H1str1ct proh1b1t1@ns~aga1nst unpapuTar pa]1t1ca1
. /
~optnions ‘would dem@nstrate haw far we have mcved ‘toward the Federa]

ﬁdeterm1nat1nn of the student -3 freedom--and the Federa1 courts have
.'granted much mnré than d1str1cts have chosen to give. |
Even in areas where there is no clear Federal ru11ng, scheo1

districts have become more 1en1ent in their acceptance of divergent:

Bl S 2
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f’behaviér Districts must frequent1y wish that they could recoup all

'the time and maney they wasted enfarcing\grnnming standards that have

. now became passe', even among the very peop1e who devoted their energy'

-’taward canfarm1ty in the past decade.

In summary, it should be stated that the counse1or perhaps above -

‘ 311 schanl offic1a1s, should have a knowTedge of, and 1nterest in,
'students' r1ghts Policies prctecting non- d1scr1m1nat1cn, re1iginus:
,freedcm, free speech, and due process are all appropr1ate areas of
' Qounseior advocacy. More 1mpartant ‘the cuunseIQr must guard aga1nst
illegal or unéthica] intrusions into these prov1ncesr Caunse1ors need
a more than casual acqua1ntance with state and Federa1 law--both for ;:
the prnte¢t1on of the students' r1ghts and as a safeguard aga1nst |
persuna] Tiability. A simple way of constantly ﬁhe¢k1ng the reason-
ab]eness Df an action is hypothetica11y to app]y the situation to
profess1gnal staff member rather than to the student. Would the
distr1ct 1mmediately suspend a teacher far prQFan1ty? For hair'sty1e?_
Would it curta11 the r1§ht of the teacher to express Dp1n19ns outside
_the_c1gssrcnm? If students are considered to have the same r1ghtsAas

teachers, .the district is probably going to stay autscf 1itigatiaﬁ;

-

Obligations of the Professional

"Mr. Snyder, if I tell you something, Wii1 you promise not to
tell anyone?"
"Mrs Goodyear, can you help me get an abort1on (34} that my

parents won't know?"

© 1R




“M1ss DeH11ds, can I 1eave ;h1s pot 1n yeur desk whi?s I ga ta

“-phys1caT education ciass?“

"Mr. Herrman, 1'm Officer Gallant and I'd Iike to see Sam 5gwers.i’7'*

. for quest1nn1ng

' f"Ms Prentics, my dad has bsen hitting on my bruther ‘for three

days."

"Mr. Lander, how come you sent a bad. repart tnAmy prnbaﬁﬂ “ff?'g-i?

fﬂff1cer?“ S : D i,fn

- ““Miss McGill, Dr Gustafson has asked me- to. prepare a rspart_sn

) he1 ETngett s classroom effect1vensss,v Will. yuu heTp ms?"

. and so'on, unt11 thg 1nev1ta§1e, "Can yDu cnunse1ors teTT

w111 refTsct the—cnunseTDFs knawisdge snd acccrd with the 1aw, withs_

a code of ethics, and with the district's expsctattans ( v'if
“The prsv1gus ssct1nn brisf1y discussed some aspects of stutuv'v
“r1ghts Hawsvsr, ths Tsys and courts as1de much nf a cnunse]a
bshav1cr will bs ggverned by eth1cs and JDb quu1remsnts-—and i{
u‘[f :' twn are- nat a1waYs easy cumpan1ons Many t1mss counss]nrssk,ss',
T to Fst1un3112s the1r bshavaer under the rubricxaf “serv1ng the'b st

’ 1ntsrssts nf ‘the cnuns 1s' Unfartunatsiy, this is not eas11y ~5fé¥-_§sf“

dstsrmlnsd and Frequsnt1y canf11cts w1th the nssds of the system or_ f

the rigﬁts of ths psrsntss One issue that is. frsquent1y ra1sed 1s
: . : N

the parents’ invocation of the schools’ ;rsspans1b11ﬂty tg share -
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information pertaining to their child.
Fé%’exampie, a 17-year-old girl discusses her pregnancy with the
- ~counselor-and requests abortion infgrmafioni The;counselor‘S'resanse

can range from alerting the parents to the situation, rejecting the
/

- interview as be1ng 1nappropr1ate to the school counselor's reie.

: Peferr1ng the client to an agency as perm1tted under state law, taking
an active part in grrang1ng a v151t>by the student to an agency, or
arrang1ng a contact w1th a 1ega1 or an illegal abartian clinic. 1In
"every circumstance, sqmgone w111 cha]]enge the prapriety of the
decision. The}counseiéé‘wilj be anggred‘andifeei betrayed if the
parents are informed. Other counselors may view w{th praféSs*ana]
Jaund1ce the counselor who refuses to cﬂntinue the counse11ng 1nterv1e§
whatever the nature of the content. The parents-w111 be miffed at any
action that exc]udes them from the decisibnsmégihg process. The
police Q%11 take exceptﬁ@n to those situations wﬁich prapbsé-an
illegal solution. And the district administration will Took with
disfavor upon any solution wh1ch puts the admin1strat1an in an
unfavorable 1ight. _

S0 what is the counselor to dof More important, what will the
‘counselor use to guide whatever dec1s1gn is made?:

Before 1aunch1ng 1nta the d11gmmas wh1ch béfa11 the schGDT
counselor and which touch upun such topics -as in Zaga pargntzs
’canf1dent1311ty, privilege, privacy, ccdes of ethics and job

requ1reménts, it is germane to exp]ore the role Gf the counse1or

2'7



as a professional.

In its 1nfancy, counseling was essent1a11y vocational guidance
designed to match the needs of the Tabgr market with the 5k1115 of
students. In addition, schgais he1d an unquestioned position as trke -
provider of education to those who sought it and who conformed to thg
demands of the school. | -

By the 1960's, the mental health movement created a demand tﬁat

schools attend ta the mental and emﬂt10na1 ad;ustmént of students

‘The supply of school psychologists and cnunse11ng psyﬁho1ag1sts was

- not nearly sufficient‘to meet the personnel needs of the districts.

Thus, through an evolutionary process, counselors came to assume the
role of quasi-psychotherapists and begéﬁ’tﬁwdéfine their professional
roles in a way that was significantly different from the way they ;
began. At the same time counselors began ta/assuﬁe the preragafives
6f'psych61cgists asrthey:existed under the,iéﬁ. However, the law
has been slow to extend the protectidns of priviieged'cammuni;atiﬂnl
and the authcr1ty gf expert witness to the school counselor.’

The initial concern is the quest1on of wgéther or not caun5311ng
is a profession. Bernard Barber (1963) 1ns1sts on "a body of esoteric
kncw1edge; an orientation toward community rather than se1fa1nterest;‘
a high degree of se1fgregu1aticn; and a system of rewards in terms of
work achievement. symbols" as requisites for prof3551an31 status. [ His
Tofty and somewhat subgect1ve criteria can be compared with Erngt
Greenwood's (1972) demands for systemat1c theory, authority, co+mun1ty

sanct1cn, ethical codes and a culture (i. e , formal and . 1nformaﬁ

]
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groups necessary fdr the profession's maintenance).
The degree to which counseling is a profession, particularly

in the eyes of the cburt; wi]i not be resolved within this manégraphg

. Nor is it neceséar&fthat it be. Among counselors disagreement con-

‘tinues as to the definition of counseling. What is important, however,

is the need for counselors to be consistent in self-attribution of
professiana1ism;and adherence to an ethical code. Unfortunately,
elements of the;}aw run cauﬁﬁér to the ethical requirements. The most

glaring area is confidentiality.

Csnfiggntialigy

Although the Privileged Communication Committee of ASCA-reported

in 1974 thatVTB states hadfadapted laws cuvefing communication bétween
school counseIors and their counselees, generally state iaws provide
very 11m1ted or very spEC1f1c qualifications for conf1dent1a11ty.

Some pravide 1mmun1ty Frem prosecution for testimony; others restrict

the protect1cn to drug CounSET1ng only; and yet others provide for

parent ‘access as we]] as parent control over a release from confidenti-

H

a]1ty

To understané the issue of privileged communication, it must be

, EmphaSTZEd that 1t is the patient/client who holds the privilege, and

,ttﬂe_walver of the privilege is the sole prerogat1ve of the patient/

client. In additién, once the privilege is waived and the information
> 7His shared, thé privilege no longer exists. For instance, a psychiatrist

 in.private practice would have to obtain a release from the client to

29
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“although some state laws might mandate their accé551b111ty to pérentsg - f/
/

~ concluded:

prévide confidential information to a school district (for a minor,
the authorization of the parent is normally obtained). Once the
infc*ﬁation is in the school file, it is no longer privileged
communicatlnn but in fact, falls under the pravisians Qf the Federal
Educational R1ghts and Privacy Act (FERPA) which gaverns access and

privacy.

A di]emma occurs when the psychiatrist's statement includes

" sensitive FEFEPEHCES to the parents. Under FERPA the parents can

thus read 1nformat1nn which was not available tg them in the psy=.

chiatrist's off1ce For this reason it is the school's respansibi]ity

~to inform private practitioners of access rights whén they request

the release of ﬁonf1dentia1 1nfarmaticn L ;~,

In the school setting, the status of couqse1ar confidentia]ity

l

~is quite obscure. Main]y, this situation is the result of two un- |

‘ reso1ved principles: \ the failure af state Tegislatures to TEgitimize

caunse]ing as a prgfession, and the degree to. which the counseTing

_ relat19n5hip in the school setting 15 psychotherapeutic /
{l

The. issue is compounded by the Federal regu]atiuns whieh

specifically exempt. "treatment records" from d1sc1nsure anly 1f the

student has attained age 18 or 15 attending an 1nstitutign of pust=
secondary educat1ﬂn. Desk drawer notes neither revea1ed nor avai?able

to anyone other than the maker are exempt fram diselasure under;FERFAﬁa

Richard Robinson (1971), on the basis of his study in 1973,
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1. Public school guidance cnunseiing is emerging as a
.prgfessién_ | | | |

2. Few public school guidance gaunseiofs,are iegiiimized aé
professionals at the state level. | |

3. A need exists for a common definition regarding role, func-
tions and duties of public school gu1dance cﬂunse]ars before state
' 1eg1slatinn is attempted.

4. Current state statutes which 1egitimize”the réie and
“functions of public school guidance caunngprs are,iﬂéensiétent in
- scope. '

5. There is a trend in state legislation to provide statutory
‘enactments for privileged Eammun%catian and breach of cénfidentiaijty
for public school guidan:é ccunse1grs and their c1ienté f

6. Court dec151ans provide no consistent pattern in defin1ng
the 1ega1 status of pub11c school gu1dance counselors.

There are significant except1ons to c]aims-of_pr1vi]ege. A

significant ruling went against the University of California when

&

Tarasoff successfully sued the regents for the failure of a University -

psycho1ogist to warn TaraSoff‘s daughter:that the psychologist's
c1%eﬁt had identified her as an intended victim.: The therapist had
informed local law enforcement personnel, but his action did not
prevent the client's subsequently ki11ing.the viétimi The court ruled
fhat the-fheraﬁistAwas required to notify:the victim and that no "
privilege existed--thus, the therapist would not héve been 1iable for

a violation of confidence.
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In anather case a mother (who actually ho]ds the privilege for a
dependent ch11d) c1a1med privilege to prevent a physician's testimeny
The court ru1ed that where the welfare or interest of the minor is not

protected, the parent could not claim privilege nor could the parent

" waive privilege if the child's welfare would be endangered.

To summa?izé succinctly,privi{egéd communication for school
ccunse?arggis an 'impossibility, but the following statements can
provide some general clarification: |

1. Pr1v1leged communication is a privilege héId.by tﬁe patient/
client, and the professionai‘is obligated to respect the privilege
except in SPEGTFTEd situations.

2. Thé existence of privilege for schgo1 caunse1ors is

prebiema;ng1, Most states do not recognize a protected "school ™

'CDUHSE10“*§iddEﬁt" reiationship, and mﬁst 1ikeiy-there never wi11 be

!schooi perscn,Fram;tqta1Iy withﬁoTﬁing personal information from

parents or courts.
3, Courts have recognized that there are circumstances in which
a parent might not act in the best interest of a child and that the -

parent can neither waive nor claim privilege which is held by the .

child in such circumstances.

4. If the professional knows that the client is a danger to
self or to a third person, there 15 no' pr1v11ege, and the prafess1cnai
is requ1red to notify authar1t1es and the jntended victim.

5. If the client is young and the profess1an31 has reasonab1e

32 .
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.cause to believe ihé client has been the victim of a crime, there is’
anp?iviiegei ,

6. If privilege is claimed on the basis Qf_a'psyghatherapiét?
patient relationship, the communication is presumed tﬂlbé‘iﬁ ;ﬂnfideﬁ:e
and the Burdén of proof must be borne by‘the opponent of the ciaih
of privilege. n .

What to do then in the face of such cgﬁfﬁsian and Embiéuity?

Most important is an understanding of the implications of state law

“and related court cases. SEGQnd;”thE*QQJny and procedures of thg

school district must be clearly examinéﬂﬂ%bﬁ identification of those

areas where the administration believes it can require the counselor

to provide information which a student has shared in counseling

" sessions.

After determining the 1imits available, the counselor should

" should indicate that display of contraband compfaﬁjses the counselor

and could éventua?iy result in the counselor's becoming anxacCEsscry.
The counselor should also indicate’that_a court could require testimony _
which the student might not otherwise freely g%veg _Finally, the

counselor must make the decision as to the point to which confidentiality

- will be claimed. It may be entirely appropriate to resist-disc1psure

until a court orders the counselor to testify. Through consultation

“With attorneys, it is frequently possible to hgve{tﬁe testimony set

aside_as hearsay.
The important safeguard in avoiding lawsuits regafding confi-
33 |
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" dentiality is to reveal information only to persons who appear‘tc be
entitled to receive it.

A1l of the discussion above has related to the counselor-student
relationship. However, it-should be noted that the "client" may, 1
fact, be other staff members for whom it is the district's policy to

provide counseling services as a part of the counselor's duties.

Privacy Rights

£

The other side of the conf1dent1311ty issue is the privacy right
which accrued to student records when FERPA was enacted in 1974. The |
Federa1 1aw is not mandatory, nor does it pre—empt state law. It
ex1sts as a part of the cantractua] arrangement between d1str1cts and

Department of Health, Education, and Welfare. If a d1str1ct fails
to abide by FERPA and its adm1n1strat1ve regu]aticns, the d1str1ct
forfeits its claim to Federal fundsi Twa 1mpurtant statements m1ght
clarify the fe1ati6nship betwéen state laws and FERPA. If the étate'
1aws are more restrictive, the state and Tlocal po11c1es must be braught
into c0mp1iance (The xcept1an to the 1atter statemént is the FERPA
provisc that where access was mandatory under state law in effect on
November 19, 1974, the access rights could be reta1nedi)

| The Federal law provides for. two basic categories of recards

The first is d1rectory type 1nfgrmat1an wh1ch is genera11y noh-sensitive

data and which can be provided at the district's discretion. Parents,
or "eligible students" (those who have attained age 18 or who are

attending an institution of pcst—secéndary education), can restrict
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the district's disclosure of directory data.

A1l other records about students, except personal desk drawer

- or informal nﬂfeé neither available to nor shared with any other

person, are categorized as pupil records. Such records include
psyéhgiogicaT récardsg health recnrds,:discip]ine reparts,,eategaricé]i
listings of students, teachers' comments, test scores, behavior B
observations, and all cthef records maintained by the district.

(Again, an excéptian:fér medical or psychological %reatmeﬁt records -

for eligible students should be noted.) Access to records is carefully

defined by'FERPA_ Access without the consent of the pareat or

eligible student is provided to:

1. Natural parents without regard to custody (unless a court

~ order specifically prohibits access) until a student becomes an’

eligible student.

Zi;‘NaturaT,parents, if an eligible student is a dependent
according to IRS standards. A |

3. An eligible student. (However, state laws can provide for
access at an ear11er age.)

4. Local 5choc1 aff1c1a1s, 1nc1ud1ng teachers for a 1eg1t1mate

educat1ﬂna1 1nterest

5. Officials DF a scthT oF ant1c1pated or néw enrollment.

6. Spec1f1ed Federa] and state officials for audits or

- compliance revieus.

7. Agencies prav1d1n%/f1nanc1a1 a1d o : _

8. .State and local officials who spec1f=cai]y mandated access

/
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| to- 1nfarmat1an before Navember‘19 1974.
Organ1zat1nn5 canéuct1ng research stud1es

10. Accrediting aSSQC1at1QnS,

11. The court undér court order, provided that‘ngtiffcétion of.
camp11ance w1th the order is provided. I 7 |
7 »12; Apprapr1ate parties in heaith and Safety eméréenc1es
Caveat individual states may requ1re 51gned ﬂnnsent for many agencies
even though FERPA does not; and, canverse1y, soﬁ; states may mandate
access when FERPA does not. States may, in fact, prohibit access to
_everyone except parents or e1igi51é studéﬁtﬁfv |

13. Persons é} agencies for whom written caﬁsent has been provided
by the parent or eligible studéﬁ%. The cansent must spec1fy the
records to be d15c1nsed the purpose of the d1sc1asure, and the party é
to whom-the disclosure may be mader Such spec1f1c1ty essent1a]1y

i

prec1udes blanket re1ease authar1zat1nns ' _X\-

Because the Federa1 laws and regulations on pgivacy are Fa1r1y
comp1ex, some s1mp11f1ed statements may help to c13r1fy major paints
of cahcern Nhere statement causes the reader to be cnnFused, s/he
should refer to ‘the cempiete ru]es for c13r1f1cat1an - It shau?d be
1terated that state 1aws can qualify aspects GF FERPA but cannot
change the basic intent. Where FERPA_mandatgs, the 1nst1tut1gn must
cambTy;‘where FERPA permits but does not require, the state 1aW’m%§
do éitﬁer. For instance, FERPA mandates access to records S& an
 18-year-old and the institution caﬁnctvmadifyvthat requirement.
 'Hnwever, a state has the choice af either mandat1ng or prohibiting
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~access by a 7=yéar!91d

* A11 persana11y 1dent1f1able written 1nf9rmat1on maintained by
the d1str1ct must be made available upon request of a parent or
eligible student including iists of test scores, health records, etc.

Exceptions are directory information which, by definition, is not a

*pupiT'récﬂrd; informal "desk—draﬁer“ notes; separately maintained

records of school secur1ty police; psychiatrﬁc or parents confia

dential financial statements

* No information may flow from student recard§ to security police
records or vice versa. A caunse1or cannot revea1 pup11 recerd
1nfarmat19n to school security personnel unless the security records

are available to the parent or e11g1b1e student.

* A-Tog must be maintained for each pupil indicating the parties

requesting or obtaining pupil inférmatfoni The Tog must be gccéééibié

. only to the parent or eligible stﬁ&ent and the district custodian of.

the record. Parties for whom written consent was granted, local

staff access, and parent or eligible student access are not recorded.

* A district may assume, in the absence of contrary evidence,

~ 'that a parent granting consent for release of information has thé_

. authority to do so.

*  Recipients of information obtained thPngh written consent must
be notified of prohibitions against further disclosure unless they,

. | 37
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too, are provided written authorization. No requirement for a signed

agreement against further disclosure exists in Federal regulations.

*  Copies of records--at a reasonable fee--must be provided upon
request if the student records are transferred}to another school or
provided to a party outside of the school system. In addition, caﬁiés
must be provided if failure to provide a copy effectively blocks

. access. For iﬁstan:eg copies must be provided if it is unreasonable
for the parent or eligible student to come to the school to review

the record.

* Re;zréﬂ a1y be amended or de1ete& if the ﬁarent or eligible
stivl -t can demg;ﬁ;;ate successfully that the information is inaccurate,
whaeadipg, or otherwise in viﬁfation of the privacy. or other rights

* tne -itudents. Refusals to amend can be appeaied through an impar-
tial heariﬁg procedure. If no chénges ?esqit'fr@m thé heaﬁing, a

rejoinder may be attached to the disputed information.
| ,

* Post-secuioary institdéions may request but-not require a
student to waive access’'r ghts to cénfidentia] letters of recommendation

pertaining to adwmiscion, employment, or honorary recognition.

* Records dévéTDped by physicians, psychiatrists, psychologists,
or other recognized professionals in the treatment of eligible

stu-nts may be exempt from disclosure. ) | -

*  Timely complaints regarding violations of privacy rights are

26



!investigated by an office and review board of the Department of Health,

Education, and Welfare. 'Institut%qﬁs have hearing rights and

‘opportunities for. correction before funding terminatianélé?e invoked.

R e = =

* Notification requirements essentially include tﬁé fﬁ1]§ﬁ1ﬁ§:“

1. A statement of the right of parents and eligible students
- to review all personally identifiable inforpation maintained
by the district, the right to access to a agy or all records,
and the right to request the_removal or correction-of
information which is 1naccurate, mis]ead1ng, ‘or in violation
of a student's right to privacy. S \

2. Spec1fi¢at10n of the availability (lecataun) af infc} gt
(policies) perta1ning to:

a. The types of pupil recnrds and-the types af\ﬁnfbj,j,7
‘ they contain; \
F. ’ b. Title and address of the official PESDQHSTE]E»fo the '
; maintenance of each type of record, the persggs ho !
_have access, and the purposes for wh1ch they have access;
.- District policies for reviewing and expunging R cords;

La g .
perm
=)
=

Access rights of parents and students;

Procedures for cha11eng1ng the content of - records.

The cost of copies and circumstances under which cup1es
~would not be provided;

g. Categories of directory 1nFarmat1Dn and part1es authar1ied
to receive directory information; )
hi Other rights and requirements. *(FR 99 6 [a] [1])

=N o]
.

3. A statement to the effect that parents may file comp]a1nts
with the Secretary of Health, Education, and Welfare if they
believe the district is not in campiiance w1th Federal.
requirements. (FR 99 6 [a] EE])

4. A statement to the effect that whenever a student. enrolls or \
seeks to enroll at another schac], records will be forwarded ‘
upon request. (FR 99.34) - (This is optional in the notifi-
cation, but inclusion then obviates the requirement for \
natification at time of transfer.) . !

, _ /
*FR - Federal Regulations.of Part II of HEW "Final Rule on Education
. Rights" as published in the Federal Register June 17, 1976.
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5. Specification of information which is categorized as directory
information, recipients, and a statement spec1fy1ng the period
of time within which the parent or eligible student may direct:.
the. d1str1ct not to release d1rectary 1nformat1an (FR 99. 3?)”?

Notification should occur in the home language of the pupil. .
t(FR 99 6 [bl) '

. Net1f1cat1an must be_given upon the date of the pupil's 1n1t1a1
'?en?ﬂ]Tment and annually thereafter. (FR 99, 6) :

K
!
"
|
i

R




mmmrﬁw%t AﬁMmtEhwwew

E11g1bie Student < A student who has atta1ned age. 18 or fs attend1ng a post secondary schoo.

Dependent Student -

&
&

};

£

/ '

/
In accondance with Section 152 of the Igjernal,Revenue Cadefnf,1954i

) /WS Cledeives Authorizes Lhal]enge
/o Becess - " Release “ Contents

i Steits

Q) Natural Rarent (or Guardlan) with custody
- b) Natiral Parent without, custody -
) Student below age 18

E
£

i E1igib1e Studentgs

a) Natural Parent (or Guardian) nf d ependent

e11g1ble stiident -
b)) Natural Parent without custody
)NﬁwﬂPﬂmtﬁnmjemEm |
~ eligible student - -

"ﬁ) Fligible student™
D .

s

e
e
- state option

Vs,
ol

o
Yes -

T 1nf;Unlg§5_student;iszdépendent'cn_parent'witﬁﬁut'chstody. -

P Record ©Notification

~ of Record o

~ of Records -

‘Yeé

Mo
- No

Mo
No.

No - J
Yes

Vs
-~ No

No |
No
o
Yes

E. [

: Yes | L'f
No
No

No
No

No
Yes




. B

" of- staff should be drawn. Infermat1en ea]leeted abeut an adult by

i:right -to pr1veey wh11e at the same time he]ping the staff deve1op the

v sk111 to ineTude in the recerds only these 1tems wh1eh are aceurate. -
’ febjeetive, restr1eted to the eempetenee of the preparer, and eleerly

ilapprepriate fer edueatiena1 purpnses.

If 1nfermat1en 1n the reeerde does nnt meet sueh a test, 1t

peeition ef student reecrds ‘Parente or e11gib1e:etudents may requesihkw

i remeva1 or ecrreet1en of recnrds wh1ch ere 1naceurete, misieedﬁng, o

¢

or etherw1se 1n v1e1et1nn of the student 3 pr1vacy or ether rights.f

S Aga1n, the_parallel between the r1ghts ef students end the rights

a emp10yers, ered1t bureaus or law enfereement agencies 15 eubjeet to

diseevery by that adult. - In add1t1en, the agency must, ptevﬁde the

‘names of persons or ageneiee who requested or rece1ved informatien )

,fram the student's reeerdsi » LT e ; q

Two final points must be made’te e1erify frequent mieun&erstendings
ebeut FERPA. Dne relates to the exehenge of 1nfermat1en with' Tew ;
enfureement and see1el service agene1es which have h15teriee11y ueed

Tnfermel eemmun1cet1on preeedures to- abtein 1nfermat1on_ Unless the

egene1e5, consent 15 requ1red before 1nfermet1en .can ‘be shared.

The second elar1f1eat1en 1nvelvee access to 1nfermat1en which is

: reported by eeheel personne1 w1theut referenee to schoei records,

43




:'DUHSETDFS) fram repnrting their cwn abservf;inns Dr experienc s with

student s0-long as thé1r 1nfarmatian wasznat abta1red from the

,;,l protectéd recanS The eth1ca] cancernf and priV11eged commuJ1cat1unﬁ-v

}‘

sl /
Fa i to thé degree that/;t ex1sts--ara Epe Dnly restr1ctions upan evea1ed

”'5’1 conF1dences In fact, there is ncagtatutory penaity against

‘}_l 1ndividua1s who‘i1eiate FERPA,Xé;iy 1nst1tutional penaity / ;;,f

/.

{ . f e

: ngﬁseiar Liability ... - ]

A via]ation Df understocd confidences between student ahd
l

counselor cau1d resu1t in civil 1iab111t1es on the part Df Qhe T

' cdunse1ur (See The . Caunse?or and the Law, Burgum and Ande#san,

FZAPEA Press, ]975 far an extended presentat1an DF c1v11 11ab111ty

. and pass1b1& cr1m1na1 actions. ) The greatést r1sk ‘may 11e 1n the

' area of ma]pract1ce accusat1ons since the counselor operates in such

an undef1ned area.

Robbins (1973), .in his review of malpractice, suggests that

"counselors be judged by the standards of their. proFeSsicna1 group.

_(See Appendices for Etmcs Codes of APGA and ASCA.) .He further

rerammends that schnﬂ1s g1ve carefu] consideration to Jjob descr1ptjons

before adgpt1ng them, and caut1ans against rgunse]ors 1nferr1ng

qua11f1cat1ans beyond those passessedr F1na11y, he warns counselors
to provide prgféss1nnai service only w1th1n th21r campetenc1es and

to make referrals when a situation requ1res know1edge ar 5k111s that

‘they. do not possess. . . 44
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i

Ear11er severa] hypothet1ca1 but not unrea11st1c quest1gns

Mr. Snyder can't pram1se not to tell a nxene, ‘but he shau1d knﬂw -
and relate to the counselee the situat1ons where he must te1]ﬁscmeone,
Mrs Goodyear can refEP her, counse]ee to samenne whc w111 praV1de

abnrt1an 1nformat1on, if 1t is 1ega1 in’ her state. u“1ess 5pecif1ca11y

requ1red by d1str1ct pn11cy, she wou1d not have to nnt1fy the parents,

!

were pased as examp1es of those w1th wh1ch counselors must deal d311y J o

but she shoqu be aware that any rout1ne record of the 1nterv1ew may

be subgect to d1scnvery and d1sciasure.

1

M155 DeN1THe sheu]d refuse to v1ew cuntraband un1ess she 15 w111e'

/

l i

j .
ing e1ther to r£§ea1 1ts ex1stence to prcper authorities or run the .

r1sk of being ci \ﬁgd as an accessory. She also shou1a be certa1n

y .

that she spec1f1es to” the counseTee the 11m1ts of d1sc1osure>ta wh1ch

she can go w1thout p1321ng herse]F or the c11ent 1n Jeupardy

‘Officer Gallant can see Sam if hef1ns1stsr but Mr. Herrman'arj,

=

a schﬂol administrator should make immediate effort to de1ay the .

interragat1an until s/he can not1fy Sam 5 parents and g1ve them an

N oppartun1ty ta be present or arrange far counsel.

Ms. Prentice, .in near]y every state, wau?d be 1ega11y cb11gated

to report suspected ch11d abuse ‘and cannat be held to a cia1m of

lpr1v11ége

Un1ess state’ law 5pec1f1ca11y mandated a report to the probat1on

fo1cer, Mr. Lander should have wr1tten authar1zat1an from the parent
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‘cr'e1i§ibic studcnt, In addition, he:shou1d have the studcnt'c

: pcrmissicn to share 1nFcrmat1cn -from counseling intcrviews

M1ss McGill shcuId rcccgn1ze that her acceptance by tcachcrs is

“in. ;eopardy if she evaluates them in any way The requcst 15 1na
' géfprcpr1ate and shcu1d be  clearly prch1b1ted in the pub115hed JGD

’VT.descr1pt1on e L g

Finally, harried adm1n15tratcps shcqu be fam111ar with thc

'f;naturc of the counseling re1at1cnsh1p and- w1th “the cth1ca] and 1cga?

guidelines to which counselors adhere. They should be ccmfcrtable

" with the competency, judgmént, and professi onalism of the staff and

able to fend off hostile inquiries. by thcir‘cﬁn-ccmmitﬁcntgto students'

r1ghts, to canf1dent1a11ty, to privacy, and to trust.

To this end a carefu11y dc11neatcd job dcccr1pt1on must be

*dcveicped; If a ccunse1cr is funct1cn1ng w1th1n the provinces

pcrmiftéa by the district, almost without excepticn, the district's

Tiab111ty insurance carrier W111 bc ob11gcd tc defend the counsc]cr

QOQ the other hand, if thc counselor pcrforms tasks out51de of the job™

dcscr1pt1on, s/he may be in Jc0pcrdy of bc1ng out of "the deep pccket

of the district" for ]1ab111ty ccvcragc
sumnary

The idiosyncratic nature of state laws precludes thc!mak%ng of a

definitive statement regarding Tegal issues in the counseling -profes-

sion as viewed by the ccurts and legislatures. " Therefore, counselors

must take it upon. themselves to disccvér'the legal implications of

46
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o  f;Vf’l their. c1a1ms to pr1v11eged cnmmun1catian and of the1r role in

psychbtherapy..; F

Secand caunse1ars must deve1ap a c1ear understand1ng QF their .
1ro1e 1n the d1str1ct and trans1ate that understand1ng 1nta a forma]-
iized Jjob descript1an; The qob descr1ption_sho%1d specify min1mum
campgtenciés énd tfainingrrequiréd fgr;empiéyment.' Iilmust‘inc1ude‘
the counselor's sepéraie respénsibi1ities‘ta pa%gnté,lfnfgtudentsh
to staff, andrta adm{niétfatars And it ﬁust speéify the kinds of

“ activities 1n wh1ch the cauHSETGr may engage (1 e., adv1s1ng, 1nd1—'7”

v1dua1 counse11ng, group ccunse11ng, staff cgnsu1tat1on, referrals)
iand the cgnd1t1ﬂns under whlch the act1v1t1es must be performed, such
as privacy or perm1ss1on requirements. ) |
Third, caunse]ors shoqu take an active. part -in déVETmeent Df
: d%str1ct_pn11c1es pertaJﬂlng ta student recgrdSaathg g;qu1sit1on 1'
(especiai1y“§foh social service agenc1es); théfmainﬁénaﬁce,'and ;ﬁe '

re1ease‘af infarmafﬁ@nr Specia] attent1ﬂnfmu§t be given to prdcedurés 2

agencies.

Finally, counselors should be actiyeiy{ﬁbfking tb&ard_fu11;’
écceptance of counseling as, a.prpfess{an, Céunseiargzca%icénsfder

j themseres'fruiy professianai pniywwhén‘théy édhere‘to an estabTished
éthiEaI'codé, develop.a system of internailgovernan;e; and éoSsess

i and display competencies soundly based on systematic theory..
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Appendix 1.

ASCA CODE OF ETHICS

Respons1b41ities of the schanl cgunselur stem fram these b331c prem1ses

and b351c tenets in .the counseling. process.: . -
. ;Each person has the right to dignity asa human being _
‘ ;re]ig1un, ca1nr;-sn 0-

*w] " without: regard tn ace, se’

S status's ) -

2. without regard tu,the nature and rESuT’

- . and .inherent. characteristics. —

" B. Each’'person has the right to 1nd1vidu ]fse]

. “# <. Each person has the right to. se]fzdf ction
D

. for making decisions. = =
. The school counselor, equ1pped with_prof sional compet
d:ph losoph

?;;;,;;LA_q,ﬁ_AWJnderstand1ng_nf the_behavioral: scien

R ¥ .orientation to school: a”"*CQmmunity

- tinctive and highiy specia]ized C

“the "education purpose and structure £ thi

Performance of this; rests_upon acqu

judgment. which is/an integral:part

action is not part of the .counseling. races‘ =T

shall use.these skillg: in:endeavorin Lantly

the counselee ‘has the afcreement1

- amount of the counselor's-time

. E.  The ethical conduct of -the.scho

" ‘with the state regulations. .

- . ‘F. The school counselor may share info

N L[ pru:ess ‘for essential ‘consultati
\\ﬁ " persons. specifically concetned with

\  information may be released only:wi h,th
*:&,"1nd1v1dual except when required by cau

’ifé paT respansib111ties QF the schca1 caunse1or 0: PUFILS
-~ The school counselor - : R
" T.. has-a principal Db11gat1an andzlaya1ty tc e P ctA;aeh person
as an unique indiyvidual and tuje,”aurage that which perm1ts z;;;ﬂ
individual growth and development. =
2. mustinot impose cnnsc1ou51y his-attitudes and vaiues on- the :
-counselee -though he is-not. ﬂb1igated ‘to. keep h15 att1tudes
and valués from being-known. R
* 3, ‘should respect at all times the canf1dences DF the cnunse]ee,
- should the counselee's condition bé such-as to endanger ‘the. -

w-m

SRR ' health, welfare and/or safety of self or others, the caunseicr
o - 1is expected tn repart th1s fact te an apprapr1ate respﬂnSTble
persan . 1 o o
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111! Pr1nc1pa1 respons1b11it1es of the Schon1

~.the ccunselor may be used.

shall be knowledgeable ¢ Qut the strengths and. Timitations

. of tests; will share and \{nterpret.test information with the

abjective- and understandabie manner
e1f-eva1uatian

counselee in an accurate, '
to assist the counselee in- ,
shall assist the counselee it understand1ng the counseling.
process in order to insure that:the persons counseled with
will understand how information obtained in canferences W1th

aunse1or to PARENTS

A ‘The school counselor *\

1.
2.
3.

shall work with-parents so as to enhance the deveTapment of

the counselee.

shall treat Tiiformation- rece1ved from the parents of a
counselee in a confidential manner.. .

shall share, communicate and 1nterpret pert1nent data and
the counselee's academic progress.with. his .parents.. :

shall share information about the counselee only. w1thwthose o
,persans Proper?yﬂauthor1zed to re;e1ye th1s jnformatign,

~III. Pr1nci”a1 res Qn51b111t1es of thé Schaﬁ1 Ccunseinr tD

FACULTY,

‘ADMINISTRATION AND. COL[EAGUES

A. The school counselor

1.

N o e

sha1] use discretion, w1th1n 1ega1 11m1t5 and requ1rements

. of the state in re1eas1ng personal information about a

counselee to maintain the confidences of the caunselee
5ha11\cqntr1bute pertinent data to cumulative records and
make it accessible to professional staff (except personal"
factnrs and problems which are highly confidential in nature).
shall/ cooperate with colleagues by making available as soon

- as poss1b1e requested reports which are accurate, obgect1ve,

meaningful and concise.

‘shall cooperate with othér pupil “personne? warkers by 5har1ng_

information and/or obtaining recommendat1ans which would
benefit the counselee. :
may share confidential information when. working w1th the same
counselee, with the counselee’s knowledge and perm1ss1an

. must ma1nta1n ccnf1dent1a11ty even though Dthers may have the
.same knowledge."

shall maintain h1gh prefess1ona1 1ntegr1ty regard1ng fellow -
workers when assisting in problem areas related to actions,

attitudes and competencies of faculty or ca?]eagues,

Iv. Pr1nc1pa1 resp@nsib111t1es of -the:School Counse]ar to
. SCHOOL AND COMMUNITY

~A. The school counselor




N

. .
N
\ .

sha11 suppnrt and prctect the educationa1 pragram against

i - any infringement which 1ndicates that- it 15 nﬁt tn the best -

interest of the counselee or: pragram

. must assume responsibility in. dEJineating his ro1e and L
. function, in developing educatinna? praéedure and: pragram,¥ﬂ,_4:

and in assisting administration’to assess. accountability..

'shall recommend to the adm1nistratinn any’ durricular changes

necessary in meeting valid educational needs. in the. cemmunity

-shall work cuoperat1ve1y with agencjes, nrganizatiuns and -

individuals -in school and ccmmunity which are interested in
welfare of youth. - fs_

. - shall, with apprapr1ate re1easei supp]y accurate 1nFnrmatinn ,',

according to his professional -judgment to Eammunity agenc1es, -

.. places .of employment and institutions of  higher Jearning."

. . should be knowledgeable on: policies, laws, :and: regulatinns_
as .they relate to the commuhity, and use educatianai faci11—

ties accordingly.

~—shal-maintain- apen-cnmmunicat1an—iinES—Jn alJ~areas_perti*;;;;=

nent to the best interest of counselees.-
shall not.accept remuneration beyond- cantractual salary for

- counseling.any, pupil within the :school district.  The -

counselor shall not promote or: direct counselees: inta o
counseling or educational pragrams wh1ch HﬁU]d resuIt in -
remuneratiof .to ‘the colnseélor:: s

shall. delineate in.advance h1s,respansib111ties in case of .
any confrontation and have an agreement which. is suppnrted

= by the admin1stratian an& the»bargain1ng agency

vqf Princ1pa1 respsns1b111t1es of the Schonl Cﬂunseiar to SELF ;‘f ~%ﬁ

The
1.

e e . =

school counselor
should continue to grow prnfessianaiTy by’
a. attending professional meetings -

'b. actively part1c1gat1pg in profe551nnal argan1zat1ans

his professional :ﬂmpetenqy. L : /
. ' should see that his role is deF1ned in mutua] agreement

c.. being involved in: research .
d. keeping abreast of changes and new trends 1n the
_ profession.and shazing ‘a w1111ngness to- aGCEpt those
which have proved to be effective
shau1 be aware of and fun¢t1un W1th1n the bDUﬁdar1es nf

among the employer,. students to be served,/and the counselor.

. Furthermore, this role- ‘should be cont1nuolsiy g]ar1f1ed to.

students, staff parentsfénd coﬁmun1ty A

© VI Princ1pa] respansibi11ties af the Schou1 Caunseior te the PROFESSIDN

- A. The
'I*:

school counselor—
should be cagn1zant of the deve]apments in h1s prcfess1an



" )

‘;,and be an active. contributing participanf in his
professional association--local, state and national. ’
2. shall conduct himself in a responsible manner and participate
, in developing policies cancerning guidance. { / :
i 3. should do research which will contribute to professionai
E .and personal growth as wei? as determine prufess%ena1 ;
effectiveness.,
- 4, shall under no :ircumstances undertake any group encaunter »
- or sensitivity 5&5515", un]ess he has sufficient professiana13
. training. :
5. shall, in add1t1nn to being aware of unprcfess1ona1
* practices, also be accountable for taking-apprepriate
actian to Ei1m1nate these practices

’ Adopteénby the ASCA Govarning Board in October 1972.
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Appeﬁd1x 2 _ . - -
ASCA PRINCIPLES OF CONFIDENTIALITY SRR R o

E,Z(A pesitien statement appreved by ASCA Gevern1ng Beard NnVember, 197§\H\

5?;ffIntrnduct1nn _;%‘ 51

.}.";be1ief in the waﬁth and d1gnity nf\the individue] ' o=t
. - fessional. respnnejbi]ity of ‘school ‘counselors to: fu11y reepm 3.'”,'LA R
© right to, priveey ef thnse w1th whem they enter eeunee1ingj 8] ¢

A eaunse1ihg reiatienship requ1res an’ atmasphere nf trusttand eanfidene P
©". between the client and the counselor. “A.client has the right te privacy -
~ye ——- and-to-expect- cenf1Hentielityr-Thiefcenfidentia] L abridged . -

- . by the counselor except where there is a c1ear end;p
eiient nr tn qther persons. L o

. The: :aunse]er reserves the r1ght ta ennsuit with ether prefeseionei]y \ e

" competent persons when this is in the interest’ of the client.: : Con
dentiality assures that disclosures mede will not-be’ divu1ged to ot
except when authorized by the client. Counseling information-used 1n -

© research and training of counse]ars shau]d fu11y guarantee the anonymity»-yl.
of the gpunseTee , LEel e e T R

f’ !_sg'--

-in the evEnt of poss1b1e Jud1eiai pruee 1ngs the eounseier sﬁuu1d o
- jnitially advise the school administration as well as the counselée if
+ ‘available, and, if necessary,: coaeuit ‘legal counsel. " When’ reports .are

required to.be produced, . every-effort should be: made ‘to: 1jm1t -demands -

. for:information to those matters essent1a1 far the purpnses DF the o

Tegal praceed1ng : I ‘

-e,Guide11nes o L o C - :'”' : . :7” . : ﬁ»*:

1. " The main purpcee of pr1v11eeed eammun1eat1on ia to effer cauneeleee -
a relationship in which they will be able to deel w1th what caneerns o
-them without feer of d1se1esure.- ; : T

2. In reelity, it is the elient who is- pr1v11eged It is the c11ent s

own information and the client has the right to eay who shall have ’
access to it.-and who she11 not. : ,

3. The eeunseTer and client must be prevaded with adequete physical -
-7 facilities that guarantee- the confidentiality" ef ‘the cnunse11ng
'g.reIetionsh1p _



j

e, With the nactment of Pub11c Law 93-380 which speaks ta the Fights
g and privacy of parents and students, great care shuu]d be taken
with reco ded iuformat1nn

5. Caunseiars must be -concerned about 1nd1v1dua]s wha hav acceséa%ﬁ
cnnf1dent1a] 1n£nrmat1an Caunse]ars must adhere to PL 93-380.

. 6. AV ¥aca]ty and admﬂn1strat1ve personnei should receive in- -service
~ ~training concerning the privacy rights of students. Counselors
should assume the primary respnnsib111ty for educating school
personne1 in this’ area. ,
7. - 1t 'should be the pe1 cy of each schao] to guaraﬂtee secretar1es
adequate work1ngsspace so that students and school parsannei will |
not come into contact with conf1dent1al 1nformatiﬂn, even- inad- -
nvertently , :

8. ‘Counselors 'should-undertake a periodic review of information o
requested of their clients. Dn1y reievant information should be
?Eta1ned : ' ’ _

9. Counselors must .not discuss matters over. the te1ephane AAcnunse1ar
should insist that a request for 1nfnrmat1nn be made in writing on
official stationery. _

10. Counselors ShﬂU?d be aware that it is much more d1ff1cu1t to. .
- - guarantee. conf1dent1a11ty in group cnunse?1ng than 1n 1ndiv1du31
counseling. . A

11. Cnmmun1cat1ons made in good faith cancerning a student may bE ,
.classified as privileged by the courts and the communicating. parties
will be protected by law against legal actions .seeking damages for
libel or slander. Genera!1y, it may be said that an occasion of
this particular privilege arises when one acts in the bona fide-
discharge of a public or pr1vate duty. This privilege -may be
abused or lost by malice, improper and unjustifiable motive, bad
+faith, or excessive publication. _

- 12 ‘When a counselor is in doubt about what to release in a gud1c1a]

' proceeding, the .counselor should arrange a ‘conference with the
Jjudge to exp1a1n the counselor's dilemma and get advice on how to
pFDEEEd | _ -

- 13. Cqunse]crs have a responsibility to encourage schoo] adm1n15tratnrs
. to deve1ep written policies concerning- the ethical handling.of all

.~ .|. records in their school system. The deve1opment of add1t1ana1

1 ,gu1de]1nes relevant: to the local situation is enccuraged

<“T4 F1ﬂa11y, 1t is strongly recommended that state and local counselor
as§QC1at1ans implement. these pr1nc1p1es and gu1de11nes with apprc- :
priate legislation. o




Append1x 3.
STUDENT. RIGHTS A DEVELDPING RIGHT TO KNOW

(The following position statement has been approved by the ASCA Govern-
ing Board.)

The American School Counselor Association supports the constitutional
rights of all persons to their individual and collective freedom to
express views and feelings which have also been recognized by the caurts
of this nation.

The Un1ted States Congress has enacted into law protection of the
r1ghts and privacy of parents and students, particularly relating to
the records maintained on each student (PL 93-380). Our children and
youth need specific interpretation related to the consitutional and
lawful rights related to the.rights to which présent and former students
(and parents) are entitled. ‘

Therefore, the American School Counselor Association hereby formally
supports the Consitution of the USA, in particular the first and
_fourteenth amendments as related to this position statement, and
Public Law 93-380. ASCA thereby is committed to be actively involved
in assuring that students be treated as citizens of the USA with all
due rights, privileges, and respﬂns1b111t1es

CounseIarS are serv1ng as advocates, activists, ‘and catalysts for
assuring these rights. Therefore, ASCA further supports and promotes:

1. Improved record keeping;

2. Law-abiding, discriminating re]ease of information/data from

student records;

3. The recording of positive, meaningful, and nonvaluative
evaluations on student ‘records and documents;
Positive reinforcements in the learning processes;
Student orientation to all r1ght5 and due processes open
to him/her, i.e., how to get one's rights as a student;
what to do if searched, seized, or 1nterrogated reviewing
one's school records (or parental review of same); resources
of 3531stance available to students; freedom to express '
one's views; freedom of the press; disseminating information
regarding state status on cnrpora] punishment; the right to
have a student Bill of R1ghts in the school, school system,
or state;
6. Student orientation and understanding of student responsibil-

ities as well as student rights under the Consitution and
PL §3-380 without understand1ng student rights as has more

L



frequently been the case.

ASCA supports legislation and court actions which will insure
rights of students as citizens of the USA. ASCA's position.is that
the counselor is the "student advocate"--supporter, intercessor,

“ pleader, defender--through speaking, writing, and action!
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Appendix 4.

2 CTHICAL STANDARDS

AMERICAN_PERSONNEL AND GUIDANCE ASSOCIATION

(Presented below are sections of this document that relate to legal
concerns for counselors.)

Section B: Counselor-Counselee Relationship
To the extent that the counselee's choice of action is not immi-

" nently self- or other-destructive, the counselee must retain freedom
_ of choice. ~When -the -counselee does not have full autonomy for reasons

of age, mental incompetency, criminal incarceration, or §imilar Tegal -— -

restrictions, the member may have to work with others who exercise
significant control and direction over the counselee. Under these
circumstances the member must apprise counselees of restrictions that
may 1imit their freedom of .choice. .

. 1. The member's primary obligation is to respect the integrity
and promote the welfare of the counselee(s), whether the counselee(s)
is (are) assisted individually or in a group relationship. .In a group
setting, the member-leader is also responsible for protecting individ-
uals from physical and/or psychological trauma resulting from
interaction within the-group. ' '

2. The counseling relationship and information resulting there-
from must be kept confidential, consistent with the obligations of
the member as a professional person. In a group counseling setting
the member is expected to set a norm of confidentiality regarding
all group participants' disclosures.:

4. When the counselee's condition indicates that there is clear
and imminent danger-to the counselee or others, the member is expected -
to take direct personal action or to inform responsible authorities.
Consul:ation with other professionals should be utilized where possible.
Direct interventions, especially the assumption of responsibility for
the counselee, should be taken only after careful deliberation. The
counselee should be involved in the resumption of responsibility for

his actions as quickly as possible. - ' :

5. Prcords of the counseling relationship including interview
notes, test data, correspondence, tape recordings, and other documents
are to be considered professional information for use in counseling,
and-they-are not part of the public or official records of the insti-
tution or agency in which the counselor is employed. Revelation to
others of counseling material should occur only upon the express




consent of the counselee.

6. Use of data derived from a counseling re]at1@nsh1p for
purposes of counselor training or research shall be confined to
content that can be sufficiently disguised to ensure full protection
of the identity of the counselee involved.

7. Counselees shall be informed of the conditions under which
they may receive caunse11ng assistance at or before the time when the
counseling relationship is entered. This is particularly so when
conditions exist of which the counselee would be unaware. In individ-
ual and group situations, particularly those oriented to self-
understanding or growth, the member-leader is obligated to make clear -
the purposes, goals, techniques, rules of procedure, and limitations
that may affect the continuarice of the relationship.

9. -The member réserves the right to consu1t w1th any chér
professionally competent person about a counselee. In choosing a
consultant, the member avoids placing the consultant in a conflict
of interest situation that would preclude the consultant's: being a
proper party to the member's efforts to help the counselee.

10. If the member is unable to be of professional assistance to
the counselee, the member avoids initiating the counseling relationship
or the member terminates it. In either event, the member is cbligated
to refer the counselee to an appropriate specialist. (It is incumbent
upon the member to be knowledgeable about referral resources so that
a satisfactory referral can be initiated.) In the event the counselee
declines the suggested referral, the member is not obligated to
continue the relationship.

11. When the member learns from counse11ng relationships of con-
ditions that are likely to harm others, the member should report the
condition to the responsible authority. This. should be done in such
a manner as to conceal the identity of the counselee.

- 12. When the member has other relationships, particularly of an

;adm1n15trat1ve, supervisory, and/or evaluative nature, with an individ-

ual seeking counseling services, the member should not serve as the
counselor but should refer the individual to another professional.

Only in instances where such an alternative is unavailable and where
the ‘ndividual's condition definitely warrants counseling. intervention
should the member enter into and/or maintain a counseling relationship.

13. A1l experimental methods of treatment must be clearly indicated
to prospective recipients, and safety precautions are to be adhered to
by the member.

14. When the member is engaged in short term group treatment/
training programs, e.g., marathons and other encounter-type or growth
groups, the member ensures -that there is profess1ona1 assistance-
available during and following the group experience.

15. Should the member be engaged in a work setting that calls for
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any variation from the above statements, the member is obligated to
consult with other professionals whenever possible to consider justifi-
able alternatives. The variations that may be necessary shoulc be
clearly communicated to other professionals and prospective counselees.

Section C: Measurement and Evaluation

7. The purpose of testing and the explicit use of the results
should be made known to the examinee prior to testing. The counselor
has a responsibility to ensure that instrument limitations are not
exceeded and that periodic review and/or retesting are made to prevent
counselee stereotyping.

8 :The-examineeis:Wéifaremandmexp]jcit.pnicr_understanding_shouldm.w i

be the criteria for determining the recipients of the test results.

The member is obligated to see that adequate interpretation accompanies
. any release of individual or group test data. The interpretation of.

test data should be related to the examinee's particular concerns.

9. The member is expected to be cautious when interpreting the
results of research instruments possessing insufficient technical
data. The specific purposes for the use of such instruments must be
stated explicitly to examinees. :

_ 10. The member must proceed with extreme caution when attempting
to evaluate and interpret the performance of minority group members

or other persons who are not represented in the norm group on which
the instrument was standardized. : :

Section E: Consulting and Private Practice

~ Consulting refers to a voluntary relationship between a profession-
al helper and help-needing social unit (industry, business, school,
college, etc.) in which the consultant is attempting to give help to
the client in the solution of some current or potential problem. When
“client” is used in this section it refers to“an individual, group,

- or organization served by the consultant. (This definition of
"counseling" is adapted from "Dimensions of the Consultant's Job" by
Ronald Lippitt, Journal of Social Issues, Vol. 15,\No. 2, 1959).

1. Members who act as consultants must have a‘high degree of
self-awareness of their own values and needs in entering helping
relationships that involve change in social units. o

2. There should be understanding and agreement between consultant
and client as to the task, the directions or goals, and the' function
of the consultant. ) : .

3. Members are expected to accept only those consulting roles for
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which they possess or have access to the recessary skills and resources
for giving the kind of help that is needed.

4. The consulting relationship is defined as being one in which
the client's adaptability and growth toward self-direction are en-
couraged and cultivated. For this reason, the consultant is obligated
to maintain consistently the role of a consultant and to avoid be-
coming a decision maker for the client. -

_ 5. In announcing one's availability for professional services
as a consultant, the member follows professional rather than commercial
standards in describing services with accuracy, dignity, and caution.
' 6. For private practice in testing, counseling, or-consulting,
all ethical principles defined in this document are pertinent. In
addition, any. individual, agency, or institution offering educational,
personal, or vocational-counseling should meet the standards of the
International Association of Counseling Services, Inc. | o
EE— 7. The member is expected to refuse a private fee or other
-remuneration for consultation with persons who. are entitled to these
services through the member's employing insitutions or agency. The
policy of a particular agency may make explicit provisions for private
practice with agency counselees by members of its staff. In such
instances, the counselees must be apprised of other options open to
them should they seek private counseling services.

8. It is unethical to use one's institutional affiliation to

recruit counselees for ore's private practice.

Section F: Personnel Administration-

: It is recognized that most members are employed in public or
quasi-public institutions. The functioning of a member within an
institution must contribute to the goals of the institution and vice
versa if either is to accomplish their respective goals or objectives.
It is therefore essential that the member and the institution  function
in ways to: (a) make the institution's goals explicit-and public;

(b) make the member's contribution to dnstitutional goals specific;
and (c) foster mutual accountability for goal achievement.

To accomplish these objectives it.is recognized that the member
and the employer must share responsibilities in the formulation and
implementation of personnel policies.

1. Members shouid define and describe the parameters and levels
of the professional competency.

2. Members should establish interpersonal velations and working
agreements with supervisors and subordinates regarding counseling or
clinical relationships, confidentiality, distinction between public
and private material, maintenance and dissemination of recorded
information, work load, and accountability. Working agreements in
each instance should be specified and made known to those concerned.

3. Members are responsible for alerting their employers to
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conditions that may be potentially disruptive or damaging.
4. Members are responsible for informing employers of conditions
~“that may limit their effectiveness.
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Appendix 5.

AMERICAN SCHOOL COUNSELOR ASSOCIATION

COMMITTEE REPORT:
PRIVILEGED COMMUNICATIONS .
April, 1974 -

APGA CONVENTION

NEW ORLEANS, LOUISIANA™ =~ = 5w mmmos o

John D. Shafer, Chairman
Gibbs Senior High School
St. Petersburg, FL 33712
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Committee Report:

The American School Counselor Association authorized the development
‘of the PRIVILEGED COMMUNICATIONS COMMITTEE. for the expressed purpose of
identifying states in the United States that have a communications

‘privilege for school students and their counselors.

In the past, professional newsletters and journals have reported on
the states which do have statuatory protection for student communi-
cations on the law books. In several cases of reporting, the infor-
mation has not been completely accurate, or up to date. The PRIV-
TLEGED COMMUNICATIONS COMMITTEE has attempted to present the most up-
to-date and complete information. An attempt has also been made to
provide the profession with names of persons who have personal know-
ledge in the area of privileged communications for their state.

The survey which appears on the next page of this report was sent
'—t@—thfee~pgrsaﬁsﬁin:éach;statevinvthavnnized_Statgs. _One_ copy went

to the ASCA division president in that state, another went to the state
director of pupil personnel or guidance services, and the third letter
went to the legislation contact person that was identified by the '
1972-1973 ASCA Legislative Committee. All three letters were sent in
the mail during the first week in October, 1973, Second 'and even

third letters followed up the first request during the first week in
January, 1974. A fourth letter was sent, as needed, during the first
week in February, 1974. 1If persons were ldentified, through the re-
turn correspondence, as krmowledgeable persons in the area of privileged
communiications, letters were in turn sent to them. )

As of this date, February 11, 1974, the committee has received forty= =
seven (47) state responses out of a possible fifty (50) in the United
States. This is a ninty four percent (94%) return on the national
survey. Through error, the District of Columbia, Puerto Rico,. and

the Virgin Islands were not included in the survey. '

Each respondent was asked to provide information on existing statutes
which relate to privileged communications, pending législation, or ‘
legislation which did not pass a state legiglature during past sessioms.
Names of ‘persons, organizations, etc. which could provide additional
information on privileged communication were asked for.

SOME OBSERVATIONS:

After reading some of the correspondence from the states, it became
apparent that the meaning and understanding of what privileged comm-
unications was, was not clear to the writer of some letters. PRIVI-
1EGED COMMUNICATIONS MEANS that the information which belongs to the
student, and is shared with the counselor, will not be released unless
the student authorizes the release. While this is not the legal
definition of privileged communications, it is the most accepted
concept used in the United States. students "own'' the information
shared. It 1s not the right of the coumselor to release the information.
It is the students' right only.

63

50



2!

Communications from within some states was not consistent. A state
level professional person wrote one kind of information, while a
professional person from a state organization wrote caﬂflieting in=:
formation. It became apparent that communications-from the state
Jlevel and the organizatianal level were not flnwing fréely in both -
directions. \

Some states expressed concerns about the statutes on the books. It

is hoped that these states will share their concerns with the American
School Counselor Asscciation so that others, who are planning legis-
lation will berefit from these concerns.

o * ’ jéhn D. Shafer, Chairman
' Gibbs Senior High School
3181 Ninth Avenue, South
St. Petersburg, FL 33712

2/11/74 :

; : PRIVIIEGED COMMUNICATIONS COMMITTEE
- _ : : , Gibbs Senior High School
‘ 3181 9th Avenue, South:
- 8t. Petersburg, FL 33712
October, 1973 .

Dear Gmlléagué?

The Américan School Counselgr Association has authorized the develop-
ment of a Privileged Communications Committee. The purpose of this
'committee is to determine the existing laws, if any, in our fifty
states which would provide for a communications privilege between
students and their school guidance personnel.

The ASCA Legislation Committee during the pagt years has identified
several states whi¢h do have laws on the books pertaining to privi-
leged communications. It is the purpose and function of the PRIVI-
LEGED COMMUNICATIONS COMMITTEE to obtain.current information about
these laws which now exist, as well as legislative bills which are

" pending in the legislature at the state level,

We hope to summarize all existing laws, as well as those pending,

in the United States which provide for a communications privilege.

A booklet will be prepared, hopefully by our April 1974 convention in
New Orleans, and will be distributed to interested persons who wish
‘to have this information made avaiisble to them.

Please. assist our committee by providing the following information about
your state statutes. Any information about pending legislation, or

" legislation which did not pass your state legislature would be appre-
ciated. We will need the following Iinformation: (Let us know if you
do not have information‘to report.) E

- Copies of existing laws now on the books.
-~ Copies of legislative bills which are now pending.
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- chi&s of legislative bills which were introduced to committee

" or to the legislature itself, but were killed for lacx of sup~
port. - :
- Names of perscns, argaﬁizatians, etc. which could provide
additional information on privileged tgmmunicazicns legislation
in your state. ,

YGU will receive a copy of any publishﬂd information from this committee
1f you will assist us. I sincerely hope that you will give our re-
quest for information your suppo:t. The American School Counselor
Association has provided this committee with funds'as a service to our
profession and the resulting benefits to our counselees. -

Sincerely, ° -

v

John D. Shafer
ASCA Governing Board .
- — Committee-Chairman . S e

SUMMARY OF FINDINGS

I. States where privileged communications statutes exist on the
books: T

Delaware, Idiho, Indiana, Maine, Maryland, Michigan} Montana, Nevada,
North Carolina, North Dakota, Oklahoma, Oregon, Pennsylvania, South
Carolina, South Dakota, Washington.

New Hampshire, Wyoming - records only.

*ﬂﬂder study for revision a

- I1. States where legislative action is :ur}g_ntly pending.

’Galiforﬁia, Florida, Iowa, Kentucky

slative efforts have failed in :@mmittee, or in
i? have been vetoed.

III. St

)
el L)
[
by ]
L o
ol
[ %]
ey

Arizona, Eplorada, Hawaii, Iowa, Kentucky, Massachusetts, Minnesota,
New Jersey, NEW York, Texas, Utah, Virginia, West Virginia, Wisconsin.

i

1V, States thfP privileged communications dans not appear on the
statute Eamks, buf plans are bélngdevelqpedJ or_are under study

Alaska, Arkansas, Georgia, Illinois, Louisiana, Kentucky, Minnesota,
Missouri, Nebraska, New Hampshire, New Jersey, Ohio} Tennessee, Texas,
West Virginia.

*Incomplete information provided.
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V. States thuat Jo not have privilEﬁed cﬂmmunlcatians. Theté are no

repoy ed plans Lo ﬁevelap leg1a1§tian

Alabama, Kansas, Mississippi, Rhode Island.

VI. States that did not respond to the_survey.

Connecticut, New Mexico, Vermont.

ALABAMA - Alabama has no law relating to privileged communi-
’ cations. There are no plans for the development of
legislative bills at this time.

Contact Person - Clifton Nash, Coordinator, Pupil
Personnel Services, State of Alaba-
ma Départment of Education, State

Office Bulldlng, Montogomery, AL
36104

ALASKA - The State of Alaska has no existing laws on the books
or bills pending in the state legislature relating
to privileged communications. Plans are being devel-
oped for legislation, but are now only in the thinking
stage. '

Contact Person - Wanda J. Cooksey, Chief, Guidance

o ) Services Section, Department of
Education, Division of Instructional
Services, Pouch F, Alaska Office
Building, Juneau, Alaska 99801

" ARIZONA - There are no present privileged communications laws
on the books. A bill was introduced last year but
it did not pass the committee.

HB 2090: Relating to courts and civil proceedings;
providing privileged communications between student
and high school counselor: 1IN A CIVIL ACTION A
PUBLIC HIGH SCHOOL COUNSELOR SHALL NOT, 1™"7 7 ™uT
CONSENT OF THE STUDENT, BE EXAMINED AS TO ANY COMM-
UNICATIONS MADE BY THE SIUDENT TO HIM OR HIS ADVICE

GIVEN THEREON IN THE COURSE OF Ti " "™ERING PROFESSION-
AL, COUNSELING, NOR SHALL ANY WORK PROIMUCT OF THE
COUNSELOR, WHEREVER LJCATED, BE SUBJECT TO SUBPOEXN:
. « COUNSELOR 1S ANY PUBLIC HIGH SCHOOL TEACHER WHO
HAS BEEN SPECIALLY TRAINED IN THE FIELD OF COUNSELING.
Contact Person - Mary Waits, Box 311, Scottscale, AZ

' B 85252
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ARI.\IISAS -

CALIFORNIA -

COLORADO -

The issue of privileged communications has been
under study for the past three years. Specific
problems of who should be covered under the -law,
and also special zerﬁif;cat;nn for counselors must
be resolved.

/.t

Contact Person - Earl D. ann:, Chairman, Privileged

Communications Committee, Hope High
School, Hepe, Arkansas 7l8@1

A bill to amend existing state law will be intro-
duced in the 1974 legislature. The bill provides
that school counselors be granted the same privileges
as psychotherapists, except in eriminal proceedings.

ASSEMBLY BILL 1119: Extends psychotherapist privi-
lege to persons certified and employed as school .

cauﬁselafs, except in crimlnal prﬁzredings

...(f) A PERSON EGSSESSING A VALID 'CRETCENTIAL AND
EMPLOYED BY A SCHOOL DISTRICT AS A COUNSELOR PUR-
SUANT TO SECTION 1070 OF THE EDUCATION COTE (SHALL
BE GRANTED THE PSYCHOTHERAPIST-PATIENT PRIVIIEGE
PROVIDED FOR IN SECTION 1010 OF EVIDENCE COLE.)

Contact Person - Caralyn M. Fculg, EdD, Legislative
. Representative, Lodi unlfiéd Seh.
. District, 815 West Lockeford St.
‘Lodi, CA 95240

Colorado does not have a law which extends the right
of privileged communications to school counselors.
An attempt was made last year to insert the word
"counseloxr" into the existing laws which provides

- such privileges for psychologists and others. The

proposal failed to pass the 1egislaturéi

.ot

Proposal was to change Ehspter 154 section 1-7:

WHO MAY NOT TESTIFY WITHOUT CDNSENT

A CERTIFIED PSYCHOLOGIST. (CGUNSELDR) 'SHALL NOT BE
EXAMINED WITHOUT CONSENT OF HIS CLIENT, AS TO ANY
COMMUNICATIONS MATE BY THE CLIENT TO HIM, OR HIS
ADVICE . GIVEN THEREON. IN THE COURSE OF PROFESSIONAL

'EMPLOYMENT ..., , . .provides for the privilege to

be extended to the secretary, stenographer, or clerk,
and also other persons who may have participated in
graup therapy with persans to wham the testimony

Contact Person - Jerry L. Terrill, PhD, Consultant

in Guidance Services, Colorado
Department of Education, State
Office Building, 201 East Calfﬂx
Denver, CO 80203



- CONRECTICUT -

DELAWARE - -

FLORIDA =

bl

(Did not respond to survey)

The Delaware statute on pupil disclosure passed the
legislature in 1970. It relates to all school
personnel. ’

TITLE 14, CHAPTER 41, SECTION 4114: DISCLOSURE OF
PUPIL'S RhCORDb

ALL PERSONNEL RECORDS OF PUPILS IN ALL PUBLIC SCHOOLS
IN DELAWARE AND IN ALL PRIVATE SCHOOLS IN DELAWARE,
INCLUDING BUT NOT LIMITED TO, TEST SCORES, MARKS
GIVEN ACCORDING TO A SCHOOL GRADING SYSTEM, PSYCHO-
LOGICAL OR }iDICAL REPORTS, REPORIS RELATED TO
DISCTPLINE, PERSONNAL AND ANECDQIAL REPORTS, REPORTS
BY GUIDANQE COUNSELORS, ARE DEEMED TO BE CDNEIDENa
TIAL AND NOT TO BE DISCLOSED OR THE CONIENTS THERELr
RELEASED TO NON-SCHOOL PERSONNEL EXCEPT IN THE FOLL~-
OWING MANNER:

a. réccfésrfurnished upon request to federal,

 state, county, or municipal ggverﬁmentsi sgenciég

under court order.

b. copies of personnel records shall be FYurnished
upon sigred request of the pupil (if fourteen years
or age or older), to any school, . :cllegé university,
employer, licensed physician. (Pr@visinm for a
standard release form is mentioned in the statute).
c. provision is made for release of information at
appropriate intervals to parent or legal guardian.
Specific reference is made to academic progress,
personal health or behavior.

A MINOR HAVING REACHED THE AGE OF FOURTEEN SHALL BE

CONSIDERED AS AN ADULT......The school employee is _
protected from suit because of his statement and inter-
pretation ¢f =aid recors.

Contact "erson: N.W. Moore, Jr., Cap: Henlopan
High School, Lewes, DE 19938

Statuatory protection for the privileged communi-
cations between students and school counselors is
being sought' for the third year. legislation is
limited to student drug abusers only, and includes
school counselors, school psychologists, school
social workers.

A BILL TO BE ENTITLED AN ACT RELATING TO SCHOOLS:

CREATING SECTION 232.46, FLORIDA STATUTES, PROTECT-
ING PRIVILEGED CDMMUNLCAIIDNS BETWEEN STUDENT-CLIENTS
AND SCHOOL GUIDANCE COUNSELORS, SPECIALISTS IN SCHOOL
PSYCHOLOGY, AND VISITING TEACHERS (SOCIAL WORKERS)
CONCERNING LRUG PROBLEMS, INCLUDING ALCOHOIL PROBLEMS
OF STUDENTS; PROVIDING IMMUNITY FROM DISCLOSURE IN
ADMINISTRATTVE JUDICIAL, OR LEGISLATIVE PROCEED-
INGS: PROVIDING FOR DISCLDSURE TO PARENTS OR GUAR-
DIANS; PROVIDING AN EFFECTIVE DATE,
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) request that paf;ﬁfs or gaurﬂlan' ‘not be 1nformed of
confidential information divulged to the school ’
counselor, psychologist, or social worker. There is
also provision for information to 'be released by the

‘ _prafEssignal person, WHEN IN HIS PR QFESSIQNAL JUDGE-
. / MENT IT 1S IN THE EEST INTEREST OF| THE STUDENT-CLIENT
TO DO SO, OR WHEN THE STUDENT-CLIENT REQUEST IN

WRITING THAI SUCH INFORMATION SHALL BE RELEASED,

C Assagiatlon, 2072 Dulphin Blvd., Sogth 
- e _ ! . St. Petersburg, Fi, 33707 :

GEORGIA - The State. of Georgia has no laws on the books
allowiﬁg for privileged ccmmunicatians between students
and their schioul guidance persunnél A committee has
been formed to study the needs of such legislstiun.

~Conmtact Person = Dr. Iﬂuis E. Shilling, School of

Education, Atlanta University
"Atlanta, GA 30314 . .

HAWAIL - The State of Hawaii does not provide, in ‘the stautes,
' , for privileged communications for- school guidance
personnel. An attumpt was made last year to add the
“"outreach couaselor' to the same ‘statute which grants
. privileged communications to the clergy and physiclan.
(The outreach counselor is employed in the states'
dropout pfogram) The bill falled to pass the legis-
lature.

- ...NO OUTREACH COUNSELOR EMPLOYED IN THE DEPARTMENT
\ OF EDUCATION OUTREACH PROGRAM SHALL, WITHOUT THE
\ . CONSENT OF THE ADVISEE WHOM HE COUNSELS, DIVULEG IN

y 7 . ANY ACTION, SUIT, OR PROCEEDING, WHETHER CIVIL L

' ' OR CRIMINAL, ANY STATEMENT MADE TO HIM IN HIS CAPA-

GITY AS DETREACH COUNSEIOR.

Contact Ferson - Clara Kstékaru, Program Specialist

) 7 ' Guidance and Counseling, State of
Hawaii Department of Education,
P.0. Box 2360, Honolulu, HI 96804

&
o

Legislation was enacted in 1971 which would allow for
privileged communications for certified counselors,
psychologists, and psycholagical examiners. ~

VFROM DISCLDSUEE BY GDUNSELGRS FSYCHOLDGISTS AND PSY-
CHOLOGICAL EXAMINERS OF PRIVILEGED OR CONFIDENTIAL
COMMUNICATIONS MALE THERETO BY STUDENTS OF PUBLIC OR
PRIVATE SCHOOLS IN ANY CIVIL OR CRIMINAL ACTION TO

" WHICH SUCH STUDENT SO COUNSELED IS A PARTY: AND DECLAR-
AN EMERGENCY,




V = E!.

o ’ : . «. ANY CFRIirIgATED COUNSI'LOR, PSYCHOLDGIQT DR
Trne T PSYCHOLOGICAL EXAMINE R, DULY APEOLNIFD REGULARLY
o : EMPLOYED AND DESIGNATED IN. SUCH CAPACITY BY ANV
PUBZTC'DR PRIEAZE SCHGDL IN THI% STATE FDR THE PUR-
DISGLDSING WIIHDUT THL CONSENT OF THE SIHDENT ANY
COMMUNICATION MADE BY ANY STUDENT SO COUNSELLD OR
EXAMINED IN ANY CIVIL OR CRIMINAL ACTION TO WHICH
SUCH STULENT IS A PARTY. SUCH MATTERS SO ‘COMMUNI-
CATED SHALL BE ERIVILEGED AND PROTECTED AGAINST DIS-
CIESURE « ,
B \ T
Goﬁtactﬂfersgn = Department of Edu:ation, State of
I Idaho, len Jardan, Office Building,
Boise, ID 83720 :

‘ILLINOIS - ’ Privileged communications 1egislatian is one af
. three major priority issues of the I1linois School
Gaunselars Asscciation this year There are, at
present, nb laws on the books' related to a cammuni-
cations privilege. Bills have/been introduced in the
past, but with 11Et1é success.

/

Contact Person - Phil Hartwegé legislative Committee,
I1llinois School Counselors Association
York Cﬂ””ugicy ‘High School, 355 W.
C'harle-‘{ Raad Elmhurst IL 6D12§

INDIANA - A law providing for immunity of counselors from dis-
closing priviledged commupications was enacted in
1965. /
7 ;‘f" - B : '
28-4537. IMMUNITY OF COUNSELORS FROM DISCLOSING
PRIVILEGED OR CONFIDENTIAL COMMUNICATIONS. = ANY
COUNSELOR TULY AF?DINT;D OR DESIGNATED A COUNSELOR
FOR THE SCHOOL SYSTEM BY ITS PROPER OFFICERS AND FOR
THE PURPOSE OF COUNSELING PUPILS IN SUCH SCHOOL SYS-
TEM SHALL BE IMMUNE F?DM DISCLOSING ANY PRIVILEGED OR
CONFIDENTIAL COMMUNICATION MADE TO SUCH COUNSELOR AS
. SUCH BY ANY SUCH PUPIL HEREIN REFERRED TO. SUCH
; MATTERS SO COMMUNICATED SHALL EE PRIVIIEGED AND PRD=
TEGTED PGAINST DISCLOSURE,

GOBE§Ft7PE§S§ﬂ - Mrs. Rachel K. Oesting, 710 South )
: Fourth Street, Chesterton, IN 46304

- IOWA - Legislation is presently being sought to add school
' counselors to @fésent privilege granted to attorneys
and physicians. " A bill filed last year failed to '
get out of CDmmiEEEE

£
SURGEDNV CERTIFIED GUIDANCE CQUNSELDR AS PRDVIDED IN
SECTION TWO {{UNDRED FIFTY-SEVEN POINT TWENIY-FIVE
.+...0F THE CODE, OR THE STENOGRAPHER OR CONFIDENTIAL
COMMUNICATION PROPERLY ENTRUSTED TO HIM IN HIS
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KANSAS -

KENTUCKY -

LOUISIANA -

PROFESSTONAL CAPACITY, AND NECESSARY AND PROPER.TO
ENABLE HIM TO. DISCHARGE THE FUNCTION OF HIS OFFICE
ACCORDING TO THE USUAL COURSE OF PRACTICE OR DISCIP-

\EINE

Contact Pgrsan - Giles J, Smith, Chief, Guidance

Services Section, Iowa Department of
Public Instructiaﬁ, Des Moines, IA
50319 '

There are no current laws rela&iﬂg to pfivileged
commun icat_ians in Kaﬁsss

ACnntact Person - Frank Ybarra, Supervisor of Guidance

Tcpeka Public Schools, 1601 Van Buren
Topeka, KS 66612

The Kentucky Personnel and Guidance Association spon-
sored a priviléeged communications bill during the

last session of their legislature. The bill failed

in the State Senate. The bill will be reintroduced
this year. ) B

ANY CERTIFIED COUNSELDR WHO 18 DULY APPOINTED AND
REGULARLY EMPLOYED FOR THE PURPOSE OF COUNSELING IN

A PUBLIC, SGHDDL GR A PRIVATE. SCHOOL OF THIS STATE,
SHALL BE IMMUNE FROM DISCLOSING IN ANY CIVIL OR :
CRIMINAL COURT PRéGEEDING WITHOUT THE CONSENT-OF THE -

" COUNSELEE, ANY CDMMUNICHTIGN MADE BY THE COUNSELEE TO

THE GDUNSELDR IN HIS PROFESSIONAL CHARACTER, OR THE
ADVICE THEREQN IF THE COUNSELEE IS IESS THAN EIGH-

'TEEN YEARS OF AGE, NEIGHER THE COMMUNICATION OR.AD- .

VICE THEREON SHALL BE: DISCLOSED IN THE COURT PROCEED-
ING WITHOUT THE CONSENT OF THE COUNSELEE AND HIS PARERT

‘OR LEGAL GUARDIAN..

“Gan;s;t Persan‘; Jack Hendrix KEGA legislative Com.

Rte. 4 Box 15iD Laﬁdcn, KY 40741

No legislation exists ﬁhich protects the communications
between school counselors and students in Louisiana.
The Louisiana.School Counselor Association, Political
Action Committee is presently looking into the immunity
provided for the clinical social workers in that state.
R.S. 37:2714, Act 706 of the 1972 Session related to
privilegg cnmmunizatians and clinigal social warkers.

,Ccntact Person - Ms. Bette Ievine, President, Louls-

. 1ana School Counselor Association,
2624 Hundfed Oaks, Baton Rouga, IA
' 70808




MAINE - Privileged cammunicatians far scha?i cnunselars was _

enacted in 1973.

AN ACT TO ESTABLISH PRIVILEGED COMMUNICATIONS FOR
SCHOOL COUNSELORS. SECTION 806 REVISED STATUTES ---
THE RIGHT OF PRIVILEGED COMMUNICATIONS SHALL BE EX-
TENDED TO SCHOOL COUNSELORS,/INCLUDING BUT NO LIMITED
TO, ELEMENTARY AND SEchmR% COUNSLORS AND COUNSELORS
WHO MAY WORK IN A SCHOOL SETTING AT A POST-SECONDARY
SCHOOL. L

A CGUNSELQR TO WHOM THIS PRIVIIEGE IS GRANTED SHALL
NOT BE REQUIRED, EXGEPT AS PROVIDED IN THIS SECTION,
TO DIVULGE OR TO RELEASE INFORMAT ION WHICH HE. MAY
HAVE GATHERED IN HIS/COUNSELING RELATION WITH SAIEs*
CLIENT OR, IN THE CASE- OF A MINOR, THE EERSBﬁ‘@R
AGWNCY HAVTNG LEGAL; CUS?EEEﬂQEaS$iE'HINGR

Section 806 p:avidés for a définition of a client

and a school counselor. It also provides for the
release of information under certain circumstances.
..« IN THE  EVENT THAT THE. COUNSELEE OR CLIENT'S
CONDITION IS SUCH AS TO REQUIRE OTHERS TO ASSUME
RESPONSIBILITY FOR HIM, OR WHEN THERE IS CLEAR AND

- IMMINENT DANGER TO THE COUNSELEE OR CLIENT OR TO »
OTHERS, THE COUNSELOR 15 EXPECTED TO REPORT THIS FACT
TO AN APPROPRIATE RESPONSIBLE- AUTHORITY OR TAKE

SUCH OTHER EMERGENCY MEASURES AS THE SITUATION -
DEMANDS.

Egntagé;Eéggcﬁ = Ms. \Eétty Mc Laughlin, Guidance
B Consultant, Department of Educati@n
Augusta, ME GQBBD -

MARYLAND - Confidential cammuﬁicatians exists between school
- personnel students who are seeking to overcome drug
abuse. The law was enacted in 1971.

\ I CHAPTER 692, SECTION 85A, LAWS OF MARYLAND - a.
’ WHENEVER A STUDENT SHALL SEEK INFORMATION FOR THE
PURPOSE OF OVERCOMING ANY FORM OF DRUG ABUSE, AS
DEFINED IN SECTION 2d OF ARTICIE 43b OF THIS COIE,
PROFESSIONAL EDUCATOR EMPLOYED BY AN EDUCATIONAL
INSTITUTION APPROVED UNDER THE PROVISIONS OF SECTION
" 11 and 12 OF THIS ARTICLE, NO STATEMENT, WHETHER ORAL
OR WRITTEN, MADE BY THE STUDENT AND NO OBSERVATION
*OR CONCLUSION DERIVED SHALL BE ADMISSIBLE AGAINST
THE STUDENT IN ANY PROCEEDING,
b. THE DISCLOSURE OF ANY REPORTS, STATEMENTS, OBSER-
' VATIONS, CONCLUSIONS AND OTHER INFORMATION WHICH HAS
ASSEHBIED OR PROCURED BY THE EDUCATOR THROUGH THIS-
CONTACT, SHALL NOT BE REQUIRED BY ANY RUIE, REGULATION
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11.

OR ORDER OF ANY KIND.

. Contact Person - Mrs. Marion Malcne MSGA Legislative
: - ' Chairperson, Rte. 3, Box 106-B,
Annapolis, MD 21403

1]

MASSACHUSETTS - The Mgssachusegts School Counselor Association sub-
mitted the following bill on privilege communications
last y&ar. The bill failed to pass the state legis-

lature.

AN ACT PROVIDING THAT CERTAIN COMMUNICATIONS BETWEEN
A HIGH SCHOOL STUDENT AND HIS GUIDANCE COUNSELOR SHALL
BE PRIVILEGED. .SECTION. 34-c (be amended). A
PROFESSTONAL GUIDANCE COUNSELOR IN A JUNIOR HICH
SCHOOL OR HIGH SCHOOL SHALL NOT, WITHOUT THE CONSENT
OF THE PERSON MAKING THE DISCLOSURE, BE ALLOWED TO
DISCLOSE ANY COMMUNICATION MADE TO HIM IN HIS PRO-
FESSIONAL CHARACTER, IN THE COURSE OF HIS PROFESSION-
AL DEALINGS WITH STUDENTS ENJOINED BY THE RULES,
PRACTICES OR STANDARDS OF HIS PROFESSION: NOR SHALL
SUCH GUIDANCE COUNSELOR TESTIFY BEFORE LEGISLATIVE
AND ADMINISTRATIVE PROCEEDINGS AS TO ANY COMMUNICA-
' TION MAIE TO HIM BY ANY SUCH STUDENT SEEKING HIS
COUNSEL AND COMI'ORT, OR AS TO HIS:-ADVICE GIVEN _
o THEREON IN THE CCURSE OF HIS PROFESSIONAL DUTIES OR-

[ : IN HIS PROFESSIONAL CHARACTER WITHOUT THE CONSENT

i OF SUCH PERSON. A PROFESSIONAL GUIDANCE COUNSELOR

: : : FOR THE PURPOSES OF THIS PARAGRAPH SHALL BE A SCHOOL

= COUNSELOR .WHO HAS FULFILLED THE GRADUATE COURSE

S REQUIREMENTS AS SET BY THE BUREAU OF TEACHER PLACE-
MENT AND CERTIFICATION OF THE DEPARTMENT OF EIUCATION,

Conatct Person - Mr “Robert C. Nartan, Chairman,
»::,U_Legislatlan Committee, Massaﬂhusetts
School Counselor Assgciatign, ‘Maxsh-~-
Fileld High School

Marshfield, MA 02050

MICHIGAN - » / A bill was enacted in 1963 allawing fo pribileged X\g
! communications between students and all | professional .
school employees. The Michigan School Gaunselar =
Agsociation is presently see}ing to revise the
current statute.

JUDICATURE ACT OF 1961 (effective January 1963)
600.2165 GENERAL SCHOOL LAWS OF MICHIGAN., NO
TEAGHER GUIDANCE OFFICER, SCHOOL EXECUTIVE OR OTHER
PROFESSIDNAI PERSON ENGAGED TN CHARACTER BUILDING
IN PUBLIC SCHOOLS OR IN ANY OTHER EDUCATIONAL INSTI-
TUTIONS, WHO MAINTAINS RECORDS OF 'STUDENTS' BEHAVIOR
OR WHO HAS SUCH RECORDS IN HIS CUSTODY, OR WHO RECEIVES
IN CONFIDENCE COMMUNICATIONS FROM STUDENIS OR OTHER
JUVENILES, SHALL BE ALLOWED IN ANY PROCEEDINGS, CIVIL

" OR CRIMTNAL IN ANY COURT OF THIS STATE, TO DISCLOSE

ANY INFDRMATION DBTATNED BY HIM ROM SUGH RECDRDS
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MINNESOTA -

MISSISSIPPI -

1 ' f
OR SUCH COMMUNICATIONS: ~NOR TO PRODUCE SUCH TE\ST-
SO ‘CONFIDING' OR TO WHOM -SUCH ‘REGORDS RELATE, OF!
SUCH PERSON BE TWENTY-ONE YEARS OF AGE OR OVER, OR
IF SUCH PERSON BE A MINOR, wrrn THE CONSENT OF- HIS
PARENT OR LEGAL GUARDIAN,

Contact Eerson - Hr. Ran Shoemaker, President,
Michigan School Counselor Asso:iaticn
Codwin Heights Public Schools
Grand Rapids, MI 49508

Robert E. Stout
Guidance Consultant
Department of Education
Lansing, MI 48902

Also

Two bills were introduced into the legislature

" during.the past session. One would not allow any
-school professional staff person to release any

information without the-consent of a juvenile, any

- communication or information dealing with such

juvenile as to drug usage, use of alcohol, or the
existance of venereal disease, when communicated

to such school employee by said juvenile or his
parents. The second law would make it illegal for
any officer or employee of any school or eollege to
release any information concerning a student's
conduct, activities, or academic performance during
his attendance at the institution without the concent
of the student or his parents. Neither bill passed
the legislature. '

The Minnesota School Counselor Association ‘currently

has a committee working on future legislation.

Contact Person - Dr. Reynold Erickson, Director
Pupil Pérsonﬁei Services
- Department of Education
Capitol SquareL
550 Cedar Street
St. Paul, MN 55101

F—

There are no laws on the statute books relating to

'privileged communications for school counselors, or
"other school personnel. The Department of Education

does not feel that there is a need for such legis-
lation at this time.

T4
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MISSOURI -

. MONTANA -

13,

Contact Person - Df Clyde J. Hatten
Supervisor, Pupil Personnel Services
Mississippi pDepartment of Education
Division of Imstruction, P 0. Bax ?71
Jacksnn, HS 39205 :

Legislatian dealing with pfivileged communications

is being sought by the Missouri Personnel and Gui-
dance Association and the St. Louils Personnel and
Guidance Association. The following is a draft of
the proposed legislative bill. '

THOSE INDIVIDUALS OR AGENCIES WHO BY THE DEMANDS OF
THEIR POSITIONS OR RESPONSIBILITIES ARE PRIVY TOC
INFORMATION OF A CONFIDENTIAL NATURE, ARE NOT TO
COMMUNICATE SUCH INFORMATION TO ANYONE WITHOUT THE
SIGNED RELEASE BY THE GIVER OF THE GDHE‘IIEN’I‘IAL

INFORMATION.

IN ABGVE CDNTEXT TS CDNSIEERED TNFORMATION WHICH
DEALS WITH, BUT NOT LIMITED TO, THE INDIVIDUAL 5
EERSONALI‘IY FEELINGS, EEALTH R ABILITIES, ‘ACTIVITIE S
FAMILY, SCHOOL, WORK, ASSOCIAIIDNS OR ANY OTHER
?ACTDRS AND SUCH TN?GRMATIGN 1S GIVEN BY THE INDI-
VIDUAL

THIS RIGHT OF CONFIDENTIALITY WILL NGT SIAND IF IN
THE PROFESSIONAL'S OPINION, THE' INFORMATION GIVEN
INDICATES - IMMINENT PHYSICAL DANGER TO IHE_INDIVIDQAL

- OR SOCIETY.

Contact Person - Ms. Bebe Kennedy, Chairperson
St. Louis PGA Legislation Committee
/7384 Stratford Avenue ' ‘ '
. St. Louis, MO 63130

In 1971 the counselor, psychologist, nurse, and teacher
employed in an educational institution was added to

the existing privileged communications law. The
Montana Personnel and Guidance Assaciatian supporﬁed
the passage of this law.

CHAPTER 61, PAEAGRAPH 7: AN ACT PROVIDING FOR THE
CREATION OF A CONFIDENTIAL RELATIONSHIP BETWEEN

STUDENT AND SCHOOL PERSONNEL, SECTION 1. SECTION
93-701-4, R.C.M., 1947 is amménded to read: -93-701-
4. PERSONS IN CERTAIN RELATIDNS CANNOT BE EXAMINED.

'?a
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1

PGLICY OF THE LAW TO ENCGURAGF CDNFLDENGE AND TD
PRESERVE IT- INVIOLATE: THEREFORE, A PERSON CANNOT
BE EXAMINED AS A WITNESS IN THE FOLLOWING CASES:"
=....A CGUNSELOR PSYCHOLGGISI YURSE OR TEACHER
EXAHINED AS TQ CQMHUNICATIDNS MA;E TO HIM IN GDNFI-
DENCE BY A [ULY REGISTERED STUDENT OF SUCH INSTITU-
TION, PROVILED HOWEVER, THAT THIS PROVISION® SHALL-
NoT APPLY WHERE CDhSEnT HAS BEEN GIVEN BY THE STUDENT
IF NOT A MINOR, OR IF HE IS A MINOR, BY THE STUDFNI
AND HIS PARENT OR IEGAL GUARDIAN .
‘Contact ngsan - Mr! Del Gustin,. Career Educatian
Coordinator
Montana Department of Eﬂucatian :
—Heléna, MI 59601 :

NEBRASKA ~ At the prEsenﬁ time, the Staté of Nebraska. has no
: . ststutory provision for privilegéd communication
between school counselors and. their clients. The
Nebraska Personnel and, Guidance Association has
directed its legislative committee to study the
feasibility of iﬁtraéuzing 1églslatiaﬂ relatlve to
! . .. this matter.

Cantast Person - Dr. Roger Hudson, Administrator
Student Personnel Services .
Nebraska Department of Education
233 South 10th" Street..
Lincoln, -NB 68508

NEVADA - Through the joint efforts of the Nevada Personnel
and Guidance Association and the Nevada State Educ-
\. ation Association, a bill granting counselors,
N psychologists and psychalagical examiners privileged
v . communications was enacted in 1973. Exceptions to
e this bill are about information relating to criminal
offenses which are. punishable by death or life
impr ;sanment i

{
v AN ACT RELATING TO PRIVILEGED CDMMUNICATIDNS PRO-
- VIDING A LIMITED PRIVILEGE FOR COMMUNICATIGNS BETWEEN
STUDENTS AND COUNSELORS; PROVIDING ‘A PRIVILEGE FOR
CERTATN CGMNUNICATIDNS BETWEEN STUEENTS AND TEACHERS

AHD PRDVIDTNG DIHER MAIIERS PRDPERLY RELATING THEREID;'
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NEW HAMPSHIRE

15,

CHAPTER 49 OF NRS, SECITON 2 AND 3 provides for the’
definition of a counselor and teacher......SECTION

2, number  2; EXCEPT FOR COMMUNICATIONS RELATING TO
ANY CRIMINAL OFFENSE THE PUNISHMENI OFR WHICH IS
DEATH OR LIFE IMPRISONMENT, COMMUNICATIONS BY A
PUPIL TO A COUNSELOR IN THE COURSE OF - COUNSELING A
OR PSYCHOLOGICAL EXAMINATION ARE PRIVILEGED. COMMUNI-
CATIONS, 'ND A COUNSELOR SHALL NOT, WITHOUT THE
CONSENT OF THE PUPIL, BE EXAMINED AS.A WITNESS
CONCERNING ANY SUCH COMMINICATION IN ANY CIVIL OR
CRIMINAL ACTION TO WHICGH SUCH PUPIL IS A PARTY.

«.«.SECTION 3, numbaf 2, COHMUNICATIDNS BY A PUPIL

TO A TEACHER CDNCERNLNG THE PUPIL'S POSSESSION GR
USE OF DRUGS OR ALCOHOLIC BEVERAGES MALDE WHILE THE .
TEACHER WAS COUNSELING OR ATTEMPTING TO COUNSEL SUCH
PUPIL ARE PRIVILEGED COMMUNICATIONS AND THE TEACHER
SHALL NOT, WITHOUT THE CONSENT OF THE PUPIL, BE’
EXAMINED AS A WITNESS CONCERNING ANY SUCH CGMNUNI-

'CATION IN ANY CIVIL OR CRIMINAL ACTION TO WHICH 'THE

PUPIL IS A PARTY,

Contact Person - Mrs. Madelyﬁ Rutherford, Past President
o Nevada Personnel and Guidance Association
- Sparks Junior High School .
" 2275 18th Street :
Sparks, NV 89431

There is currently a 1aw on the ‘statute books in
New Hampshire which protects a pupil's personal
school records. The New Hampshire School Counselor
Association and the New Hampshire Personnel and
Guidance Association are currently develaping 2 bill"

felated to privileged communications.

CHAPTER 91 -A: ACCESS TO PUBLIC RECDRDS.
DEFINITION OF PUBLIC PROCEEDINGS. THE TERM "PUBLIC

PROCEEDINGS" AS USED IN THIS CHAPTER MEANS THE TRANSsi

ACTION OF ANY FUNCTIONS AFFECTING ANY GR ALL CTTIZENS
OF THE STATE.....

EXEMPTIONS. THE RECORDS OF THE FDLLDWING BDDiES ARE
EXEMPTED FROM THE PROVISIONS OF THIS CHAPTER:.....
I1I. PERSONAL ‘SCHOOL RECORDS OF PUPILS.

" Contact Person -.Mr. David W. Veno, President

New Hampshire School Counselor Assoc.
Timberlane Regional High Schocl

P.0O, Box 466

Plaistow, NH 03865
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. NEW JERSEY =

NEW MEXICO -

16‘

Several attempts have been made by the New Jersey
Personnel and Guidance Association to have privileged
communications bills passed through the state legis-
lature. New legislative bills are currently being
developed in this area which relate to both student
records and counseling.

Contact Person - Stéve Bodnarchuk, Past President

New Jersey Personnel and Guidance Assoc.
7 Onka Drive
Somerville, NJ 08876

‘A privileged communications bill, limited to communi-

cations between student drug users and designated
school personnel passed the Senate and the Assembley
in 1973. The Governor vetoed this legislative action.

For two years the Regents for Legislative Action

- recommended the passage of '"Bills on Privileged

Communications for Designated School Personnel. The
Regents' recommendation for 1974 was dropped.

AN. ACT TO AMMEND THE CIVIL PRACTICE LAW AND RELES,

IN RELATION TO CONFILCENTIAL COMMUNICATIONS BETWEEN .
PUPILS AND CERTAIN SCHOOL PERSONNEL, SECTION 4509.

, SCHOOL PERSONNEL., A SCHOOL PSYCHOLOGIST, GUIDANCE

COUNSELOR AND SUCH TEACHERS WITHIN ANY PUBLIC SCHOOL
DULY CERTIFIED UNDER THE PROVISIONS OF THE EDUCATION
LAW, AS SHALL BE EXPRESSLY DESIGNATED BY THE PRINCI-
PAL OF SUCH SCHOOL UPON WRITTEN NOTICE TO THE COMMIS-
SIONER OF EDUCATION, SHALL NOT BE REQUIRED TO DISCLOSE
A COMMUNICATION MADE BY A PUPIL TO HIM IN HIS PRO-
FESSIONAL CAPACITY, OR HIS ADVICE GIVEN THEREON,
CONCERNING THE USE OR POSSESSION OF A_DRUG IN VIOLA-
TION OF LAW, EXCEPT WHERE THE PUPIL WAIVES THE
PRIVIIEGE HEREIN CONFERRED.

Contact Person - Joseph J. Gerdin, Ed.D
~ Associate in Guidance
State Department of Education
Albany, NY 12224

(Did not respond to survey)
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.. NORTH CAROLINA. -.

17. -

After three years of ''concentrated' efforts by the = =

North Carolina Personnel and Guidance Association
Legislative Committee, AN ACT FOR PRIVILEGED COMMUNI-
CATIONS BETWEEN STUDENTS AND'SCHOOL COUNSELORS passed
into law. The law was enacted in 1971 and establishes
privileged communication between students and school
counselors. A judge may compel disclﬂsufe in the

interest of justice.

N. C. STATUTE 8-53.4 NO PERSON CERTIFIED. BY THE

STATE DEPARTMENT OF PUBLIC INSTRUCTION AS A SCHOOL
COUNSELOR AND DULY APPOINTED OR DESIGNATED AS SUCH

BY THE GOVERNING BODY OF A PUBLIC SCHOOL SYSTEM
WITHIN THIS STATE OR BY THE HEAD OF ANY PRIVATE ‘
SCHOOL WITHIM THIS STATE SHALL BE COMPETENT TO TESTIFY
IN ANY ACTION, SUIT, OR PROCEEDING CONCERNING ANY

' INFORMATION AOQUIRED IN RENDERING COUNSELING SERVICES

TO ANY STUDENT ENROLLED IN SUCH PUBLIC SCHOOL SYSTEM

..-"0OR PRIVATE SCHOOL, AND WHICH INFORMATION WAS NECES-

- NORTH DAKOQTA -

Also. -

" SARY TO ENABLE HIM TO RENDER COUNSELING SERVICES;

PROVIDED, HOWEVER, THAT THIS' SECTION SHALL NOT APPLY
WHERE THE STUDENT IN OPEN COURT WAIVES THE PRIVILEGE
CONFERRED; FROVIDED FURTHER THAT THE PRESIDING JUDGE
MAY COMPEL SUCH DISCLOSURE, IN HIS OPINION THE SAME
1s NEGESSARE TO. A PROPER ADHINISTRATIDN OF JUSTICE.

Contact Person - Dr. Alice T. Solomon, Guidance GOﬁg—
I " ultant, Division of Pupil Personnel
Servigés, Department of Public Inst-
ruction, State of North Carolina
Raleigh, NC 27611

Mrs. Gharlatte 5. Cole, President
North Carolina School Counselor Assoc,
Rte, 1, Box 72

Blowing Rock, NC 28605

Currently on the books is a law enacted in 1969 ,
which makes certified school counselors immune from .
disclosing privileged communications information.

CHAPTER 309 SCHOOL ' COUNSELORS IMMUNE FROM DISCLOSING
PRIVILEGED INFORMATION, 31-01-06.1 COUNSELORS SHALL
BE IMMUNE FROM DISCLOSING INFORMATION GIVEN BY PUPILS.
FOR THE PURPOSE OF COUNSELING IN A SCHOOL SfSTEH

ANY ELEMENTARY OR SECONDARY SCHOOL COUNSELOR PDSSESS-
ING A VALID NORTH DAKOTA GUIDANCE CREDENTIAL FROM
THE DEPARTMENT OF EDUCATION, AND WHO HAS BEEN DULY

- APPOINTED A COUNSELOR FOR A SCHOOL" SYSTEM BY ITS

PROPER AUTHORITY, SHALL BE LEGALLY IMMUNE FROM DIS-

CLOSING ANY PR;VILEGED OR CONFIDENTIAL COMMUNICATION
MADE-TO SUCH COUNSELOR IN' A COUNSELING INTERVIEW. y
SUCH COMMUNICATION SHALL BE DISCLOSED WHEN REQUESTED
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' OHIO -
OKLAHOMA -
OREGON -

' BY THE COUNSELEE,

Contact Person - June E. Beck, Counselor
- Mandan High Sﬂhaal

Mandan, ND 58544

Also - _

Dx, Glenn R. Dolsu, Division of

Guidance Services

Department of Public Instruction

‘Bismarck, ND 58501

3
A
|

No legislation exists in the State of Ohio which
relates to privileged communications for school
counselors. The Ohio School Counselor Association
has been working through legislative channels to .
secure protection. for counselors in areas of con=-
fidentiality. (No other information has been' pro-
vided gﬁ-thé time of this writing.)

Contac Person - Dr. Irene G. Bandy, Consultant

Guidance Counseling and Development
Services

Ohio Department of Educatian
Columbus; OH 43212

Attéfnéys.have ruled that priviléged communications
are covered under Oklahoma School Law for school

counselors as well as for teachers.

SECTION 94. INFORMATION CONCERNING PUPIL, IT SHALL
BE UNLAWFUL AND A MISDEMEANOR FOR ANY TEACHER TO
REVEAL ANY INFDRMHIION GDNCERNING ANY CHILD DBTAINED
REQUIRED IN 'I‘HE PERE‘DRMANCE DF HIS CDI\‘*R_ACTUA'L HJI‘ES,
EXCEPT SAID INFORMATION MAY BE FURNISHED TO THE
PARENT OR GUARDIAN OF SAID CHILD UPON REQUEST,

Contact Person - Dr. Blan E. Sandlin, Administrator

Guidance and Counseling
State Department of Education
Oklahoma City, OK 73105

. Statutes provide for confidential pupil recoil..

Communications bétwaer certificated staff membars and
students which relz®z: to the personal affgifs of
the studEﬁt or his famlly are alsg conf;dentlsl.

cases Qf Expezted :hlld abuse.
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SECTION 4. ORS 44.040 (1) THERE ARE PARTICULAR |
RELATIONS IN WHICH IT IS THE POLICY OF THE LAW TO

'ENCOURAGE CONFIDENCE, AND TO PRESERVE IT INVIOLATE ;~ « = =

THEREFORE, A PERSON CANNOT BE EXAMINED AS A, WITNESS
IN THE FOLLOWING CASES: ; o \!
o , SN

1. A CERTIFICATED STAFF MEMBER OF AN ELEMENTARY OR
SECONDARY SCHOOL SHALL NOT BE EXAMINED IN ANY CIVIL
ACTION, SUIT OR PROCEEDING, AS TO ANY CONVERSATION
BETWEEN THE CERTIFICATED STAFF MEMBER AND A STUDENT
WHICH RELATES TO THE PERSONAL AFFAIRS OF THE STUDENT
OR HIS FAMILY, AND WHICH IF DISCLOSED WOULD TENT -
TO DAMAGE OR INCRIMINATE THE STUDENT OR/HIS FAMILY.
o . ANY VIOLATION OF THE PRIVILEGE PROVIDED BY THIS' * i . .
SECTION MAY RESULT IN THE SUSPENSION OF CERTIFICATION -~ ..
- OF THE PROFESSIONAYL STAFF MEMBER AS ?R?VIDED IN ORS .=

2. IF A PARTY T0 THE ACTION, SUIT OR PROCEEDINGS |
" OFFERS HIMSELF /AS A WITNESS, IT IS DEEMED A CONSENT
T0 THE EXAMINATION ALSO OF A WIFE, HUSBAND, ATTORNEY,
CLERGYMAN, PHYSICIAN OR SURGEON, STENOGRAPHER, LIC-
ENSED PROFESSIONAL NURSE, OR CERTIFIED PSYCHOLOGIST

OR CERTIFICATED STAFF MEMBER ON THE SAME SUBJECT.

SECTION 5. ANY CATEGORY OF STUDENT RECORDS SPECI-
FICALLY DESIGNATED AS CONFIDENTAIL PURSUANT TO SECTION
9 OF THIS ACT SHALL NOT BE DEEMED A PUBLIC RECORD,... "'

Contact Person - Dr. Leslie L. Adkins, Director
Student Services
Oregon State Department of Education
942 Lancaster Drive, NE :
Salem, OR 97310

PENNSYLVANIA -'  ACT 287, passed into law in December of 1972, pro-
vides for privileged communications for counselors,
nurses, school psychologists and their secretaries.
This legislation resulted from the efforts of the
Pennsylvania School Counselor Associlation and the
Pennsylvania State Education Association.

ACT 287, Section 1319: " CONFIDENTIALITY OF STUDENT
COMMUNICATIONS. NO GUIDANCE COUNSELOR, SCHOOL NURSE
OR SCHOOL PSYCHOLOGIST IN THE PUBLIC SCHOOLS OR IN
PRIVATE OR PAROCHIAL SCHOOLS OR OTHER ETUCATIONAL
INSTITUTIONS PROVIDING ELEMENTARY OR SECONDARY EDUC-
ATTION, INCLUDING ANY CLERICAL WORKER OF SUCH SCHOOLS

~ AND INSTITUTIONS, WHO, WHILE IN THE COURSE OF HIS .

/ FROFESSIONAL DUTIES FOR A GUIDANCE COUNSELOR, SCHOOL :
NURSE OR SCHOOL PSYCHOLOGIST, HAS ACQUIRED IITFORMATION
FROM A STUDENT IN CONFILENCE SHALL BE COMPELLED OR
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ALLOWED WITHDUT THE CONSENT OF THE 'STUDENT, IF THE
’STUDENI IS EIGHTEEN YEARS OF AGE OR OVER, OR IF
.. THE STUDENT IS UNDER THE AGE OF EIGHTEEN YEARS,
. WITHOUT THE CONSENT OF HIS OR HER PARENT OR 1EGAL
- “TTTTT7 'GUARDIAN, TO DISCLOSE THAT INFORMATION IN ANY LEGAL
r— - : A ERDCEEDING CIVIL OR CRIMINAL, TRAIL, INVESTIGATION
BEFORE ANY GRAND TRAVERSE OR PETIT JURY OR ANY.
OFFICERS THEREQF, BEFORE THE GEI‘ERAL ASSEHBLY OR_.
: .. ANY COMMITTEE THEEEDF -OR BEFQRE \ >CDHMISSIDN s
- : DEPARTMENT OF BUREAU. DF THE CDMMQNWEAETH OR MUNI&I*-
PAL BODY, OFFICER OR COMMITTEE THEEEQF NGTWITHSIANDING
THE CDNFIDENTIALITY PROVISION OF THIS EEQTIDN NO.
SUCH PERSON SHALL BE EXCUSED OR PREVENTED FROM .
COMPLYING WITH THE ACT OF AUGUST 14, 19¢7. '

/; cases of child abuse. Penalties aré pravidedsfar
. / - failure to do s0. L 7

/ The ACT also provides for release of infafmatinnfln\
i
’3

e

/2 . : : ' -
. o Contact Eéfsgn - David W, Fluke,fBiréctar of Guiﬂanag
/ Springfield High School

/ : ' : sPringfigld PA 19064

RHODE ISLAND - . Thare are no current laws in Rhode Isla d granting |
- pflVlleged comnunications to school counselors. The '
committee has been advised by the contact person that |
only the attorneys-at-law enjoy the privilege, then '
with some exceptions. There appears t¢ be. little
support in the State for legislation related to con-
fidential communications. -

Contact Person - Dr. Eileen A, Matteg Regulatary {

: : Functions Unit, Rhade Island Depart- |

\ o ment of Edutatlcn, Hayes Street
Providence, RI. 02908.

SOUTH CAROLINA - Information from this state is incomplete, It
/ appears that there is a limited privileged Eﬂmmuﬂl—‘
cations statute on the books. / B

NO. 445, SOUTH CAROLINA STATUTES AT LARCE. .
- SECTION 5, 1971.. IMMUNITY FOR CERTAIN.DRUG ADDICTS. .
ANY PERSON ADDICTED TO OR DEPENDENT UPON NARCOTICS
OR DANGEROUS DRUGS MAY SEEK: ADIVCE CONCERNING SUCH
PROBLEM, 'AND INFORMATION AS'TO WHERE HE MAY OBTAIN
TREATMENT AND REHABILITATION FROM A MEDICAL PRAC- -
TITIONER OR HOSPITAL, A COLLEGE OR UNIVERSITY COUN- L
SELING BUREAU OR GUIDANCE COUNSELORS IN ELEMENTARY,
JUNIOR AND HIGH SCHOOLS WITHOUT FEAR OF ARREST OR OF |
BEING REPORTED TO LAW ENFORCEMENT AUTHORITIES FOR
PROSECUTION AS A DRUG LAW VIOLATOR.

3 _ 39 | - \
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Contact Person - Jane Lawther, Career Education
’ _~ Coordinator, Dent Junior High Sch.
- 2719 Decker Blvd.
- . Columbia, SC 29206

&

SOUTH DAKOTA - Enacted in 1972 was "AN ACT RELATING TO THE ESTABLISH-
MENT OF PRIVILEGED COMMUNICATIONS AND INFORMATION
* WHEN GIVEN TO A SCHOOL COUNSELOR BY A STUDENT.," An
ammeéndment to the current statute may be developed by
the South Dakota Personnel and Guidance Association.

- -——-—-CHAPTER-131, SESSION LAWS OF 1972, SDCL 19-2=571
"0 COUNSELOR, CERTIFICATED IN ACCORDANCE WITH THE
CERTIFICATION REGULATIONS OF THE STATE BOARD OF
EDUCATION AND REGULARLY EMPLOYED AS COUNSELOR FOR
A PRIVATE OR PUBLIC ELEMENTARY OR SECOIIT .Y SCHOOL
OR SCHOOL SYSTEM IN THE STATE OF SOUTH DAKOTA, MAY
DIVULGE TO ANY OTHER PERSON, OR BE EXAMINED CONCERN-
ING ANY INFORMATION OR COMMUNICATION GIVEN TO HIM IN
- HIS OFFICIAL CAPACITY BY A STUDENT UNLESS:
1. THIS PRIVILEGE IS WAIVED IN WRITING BY THE STUDENT;
OR
2., THE INFORMATION OR COMMUNICATION WAS MADE TO THE
COUNSELOR FOR THE EXPRESS PURPOSE OF BEING COMMUNI-
CATED OR OF BEING MADE PUBLIC.

Contact Person - Dr. Richard D. Parker, Administrator

~ Guidance and Counseling Services
South Dakota Department of Public
Instruction ’
Pierre, 8D 57501

TENNESSEE - The State of Tennessee does not have a law giving the
school counselor and the counselee privileged communi-
cations. At present the Tennessee Personnel and
Guidance Association legislative committee is develop-
ing a 1111 which would provide for confidential
communications for students.

Contact Person - Dr. Luther Parker, Director of Counse-
o - ling, Christian Brothers High School
5900 Walnut Grove Road
Memphis, TN 38138
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Legislation sought during the last session of the
Texas legislature passed only in the House of Repre-
sentatives. The legislative efforts were through the
cooperation of the Texas School Counselor Association,
the Texas Personnel and Guidance Association, and '
the Texas State Teachers Association. " The bill will
probably be introduced during the next session in 1975.

A BILL ENTITLED AN ACT PROHIBITING THE GIVING OF
EVIDENCE IN CRIMINAL ACTIONS OR PROCEEDINGS BY ANY
COUNSELOR IN ANY ELEMENTARY OR SECONDARY FUBLIC
SCHOOL OF A COMMUNICATION MADE TO THE COUNSELOR BY

" "A STUDENT WHICH COMMUNICATION TENDS TO INCRIMINATE

THE STUDENT: PROVIDING THAT A /CGUNSELQR IN ANY
ELEMENTARY OR SECONDARY PUBLIC SCHOOL SHALL NOT BE
REQUIRED T0 i?:scmSE TH:E SOURGE AND CONTENT OF (ER-
ING OR MDDJIY]Z\IG ALL TAWS IN CONFLICT }EREWITH AND
DECLARING AN EMERGENCY.

SECTION 1. NO COUNSELOR IN ANY ELEI*ENI‘AR" OR SECON-
DARY PUBLIC SCHOOL IN THIS STATE SHALL BE REQUIRED
IN ANY CRIMINAL ACTION TO GIVE EVIDENCE CCNCERNING
A COMMUNICATION MADE TO THE COUNSELOR BY A STUDENT

« ENROLLED IN THE SCHOOL DISTRICT IN WHICH THE COUNSELOR

IS EMPLOYED OR ASSIGNED IS SUCH COMD-ﬂJNICATIDN TENDS
TO INCRIMINATE T}E STUDENT.

SECTION 2. A COUNSELOR IN ANY ELEMENTARY OR SECONDARY
PUBLIC SCHOOL IN THIS STATE SHALL -NOT BE REQUIRED IN
ANY CRIMINAL OR CIVIL ACTION w0 DISCLOSE THE SOURCE
AND CONTENT OF A COMMUNICATION MAIE IN CONFIDENCE TO.
THE COUNSELOR BY A STUDENT ENROLLED IN THE SCHOOL
DISTRICT IN WHICH 'I'IE COUNSELOR IS EMPIOYED OR ASSIGN-
ED, _ ,\
Contact Person - Mr. Bob Keck, Assistant g:icetof
' ~ Governmental Relations, Texas State
Tzachers Association, 316 West
Twelfth Street; Austin, TX 78701

D.G, Bahlinger, S.J.,; Chairman Texas

School Counselor As sociation

legislation Commit:.ee, P.0. Box 36349
. Houston, TX 77036

There are no laws relating to privileged communications
for school ceounselors, or other pupil personnel
workers in Utah. A priviieged communications bill

was killed during the 1973 session of the legislature.
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VERMONT -

VIRGINIA -

AN ACT AMMENDING SECTICN 78-24-8, UTAH CODE ANNATATED
1953: PROVIDING FOR PROTECTION OF PRIVILEGED INFOR-
MATION GIVEN TO CERTAIN SCHOOL PERSONNEL BY STUDENIS
IN THE PUBLIC AND PRIVATE SCHOOLS AND OTHER EIUCA-
TIONAL INSTITUTIONS OF THE STATE OF UT:. ': AND PROVID-
ING FOR AN EFFECTIVE DATE,.

78-24-8. THERE ARE PARTICULAR RELATIONS IN WHICH IT
IS THE POLICY OF THE LAV TO ENCOURAGE CONDIDENCE AND
TO PRESERVE IT INVIOLATE. THEREFORE, A PERSON CANNOT
BE EXAMINED AS A WITNESS IN THE FOLLOWING CASSES:

.v..(6) AWNY CERTIkiCATED COUNSELOR, PSYCHOLOGIST OR
SOCIAL WORKER, DULY APPOINTED, REGULARLE EMPLOYED 'AND
DESIGNATED IN SUCH CAPACITY BY ANY PUBLIC OR PRIVATE
SCHOOL OR OTHER EDUCATIONAL INSTITUTION IN THIS STATE,
FOR THE PURPOSE OF COUNSELING STUDENTS, CANNOT WITH-
OUT THE CONSENT OF THE STUDENT, BE EXAMINED AS TO ANY
COMMUNICATION MADE BY THE STUDENT TO HIM, OR HIS AD-,
VICE GIVEN THEREIN IN THE COURSE OF. HIS PROFESSIONAL
COUNSELING WITH A STUDENT. IF THE CHILD IS UNDER THE
AGE OF 14 THE CONSENT OF THE CHILD'S PARENTS OR
GUARDIAN SHALL ALSO BE REQUIRED BEFORE THE CONDIDE
TIAL COMMUNICATION éAN BE EEVEALED

Contact Person - Mrs. Jean Taylor, President-Elect
Utah Personnel and Guidance
Department of the Utah Education
Association, Jordan School District
9361 S. 400 East Sandy, UT 84070

(Did not respond to survey)

Virginia does not have a prlvileged cammunlcatlans
Statute. A bill to provide for privileged communi-
cations was introduced in the Genreal Assembly of
Virginia in 1970 but died in committee. The Virginia
Education Association, in its 1974 Program Action
statement, will recommend that the State Board of
Education pursue legislation to protect all profess-
jonal school personnel for privileged communication.
There are no current plans for the introduction of

a bill this year. -

(1970 Bi11) A BILL TO AMMEND THE CODE OF VIRGINIA
BY ADDING A SECTION NUMBERED 8-289.3 MAKING COMMUNI-
CATIONS BETWEEN COUNSELORS OF STUDENTS AND PERSONS
THEY COUNSEL OR ADVISE PRIVILEGED.

\K\ ,,
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WASHINGTON -

24,

S 8-289.3. NO COUNSELOR DULY APPOYNTED OR DESIGNATED

A COUNSELOR FOR AN EDUCATIONAL INSTITUTION USUALLY

REFERRED TO AS A SCHOOL, COLLEGE OR UNIVERSITY BY

ITS PROPER OFFICERS FOR THE PURPOSE OF COUNSELING

PUPTLS IN SUCH EDUCATIONAL INSTTIUTION SHALL BE

REQUIRED IN GIVING TESTIMONY AS A WITNESS IN ANY

CIVIL ACTION TO DISCLOSE ANY INFORMATION WR17rEN \

OR UNWRITTEN COMMUNICATED TO HIM IN HIS PROFESSIONAL

CAPACITY AND NECESSARY TO ENABLE HIM TO DISCHARGE THE

FUNCTIONS OF HIS OFFICE ACCORDING TO THE USUAL COURSE

OF HIS PRACTICE OR DISCIPLINE, WHEREIN SUCH PERSJN

S0 COMMUNICATING SUCH IV?ORHATIDN ABOUT HIMSELF OR '

ANOTHER IS SEEKING EIRJCATIONAL OR CAREER COUNSEL v

AND ADVICE RELATIVE TO AND GROWING OUT OF THE INFOR-

MATION SO IMPARTED, . . S S N e

Contact Person - Miss Gertrude D. Lewis, Assistant
Supervisor of Guidance Services
Virginia State Board of Education
Box 600
Warrenton, VA 22186

Also

Paul E. Behrens, Ed.D., Chairman
legislative Committee, Virginia
Personnel and Guidance Association
8905 Wishart Road, Richmond, VA 23229

A
Communications between certificated school counselors
and student drug and aleohol users were "guaranteed
confidential"™ in 1971. (Counselor certification
apparently gtarted after the below mentioned statute
passed th legislature
SECTION 9, CHAPTER 304, IAWS OF 1971. (in part)
69.54.070 CONFIDENTIALITY. WHEN AN INDIVIDUAL SUB-
MITS HIMSELF FOR CARE, TREATMENT, COUNSELING, OR
REHABILITATION TO ANY ORGANIZATION, INSTITUTION ('K
CORPORATION, PUBLIC OR PRIVATE, APPRCVED PURSUANT TO
THIS 1971 AﬁFNDATORY ACT, OR ANY PERSON LICENSED OR
CERTIFIED BY THE STATE WHOSE PRINCIPAL FUNCTION IS
THE CARE, TREATMENT, COUNSELING OR REHABILITATION OF
ALCOHOL AEUSERS OR U%ERS OF NARCOTIC OR DANGEROUS
DRUGS, OR THE PROVIDING OF MO DICAL, PSYCHOLOGICAL OF
SDCTAL COUNSELING OR TREATMENT, NOTWITHSTANDING ANY
OTHER PROVISION OF LAW, SUCH INDIVIDUAL IS HEREBY

'GUARANTEED CONFIDENTIALITY.  NO SUCH PERSON, ORGANI-

ACIING IN THE SCOPE AND CDURSE OF THEIR EUTIES PRO-
VIDING SUCH CARE, T7: 'TMENT, COUNSELING OR REHABILI=
TATION SHALL DIVULGE NOR SHALL THEY BF REQUIRED TO
PROVIDE ANY SPECIFIC INFORMATION CONCERNING INDIVIDUALS
BEING CARED FOR, TREATED, COUNSELED OR REHABILITATED.

B
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25.

Contact Person - Marjorie M. Andarson, Supervisor of
Pupil Personnel Services, Washington
Department of Education, Old Capitol
Bldg., Olympia, WA 98504

The West Virginia Personrel and Guidance Association
has for the past two years submitted legislation
seeking to obtain privileged communications for school
counselors in the state. Bgthe years the bill was
defeated, o ' year on the floor of the senate; the
subserent year in committee. The bill was submitted
in January of this vear, in the third attempt for
passage through the leglslaturE. Current status 1Is
not available at this printing. T

ARTICLE 5. AUTHORITY; RIGHTS; RESPONSIBILITY.

SECTION 18A<5-8. PRIVILEGED COMMUNICATIONS.
CONVERSATIONS™ BETWEEN ANY SCHOOL COUNSELOR AND A FUPIL
IN ANY ELEMENTARY OR SECONDARY SCHOOL, PUBLIC OR K
PRIVATE, CDNDUCTED IN A PRDFESSIDNAL CAPACITY AND

ZEGED AND AS SUCH MAY NOT BE DISELOSED OR ASSERIED

. -EXCEPT—IN-ANY—ACTION BROUGHT BY THE PUPIL AGAINST |

SUCH COUNSELOR BASED UPON THE RELATIONSHIP OF THAT
OFFICIAL IN HIS PROFESSIONAL CAPACITY WITH THE PUPIL.

THE PRIVILEGE IS WAIVED IN ANY INSTANCE WHERE LIFE

IS ENDANGERED, WHERE THE PUPIL CONSENTS TO DISCLOSURE,
WHERE HE MAKES THE 'DISCLOSURE HIMSELF IN ANY CIVIL

OR CRIMINAL ACTION 'OR WHERE HE DISCLOSES THE SUBSTANCE
OF SUCH COMMUNICATION OR RECORD TO ANY THIRD PARTY
OTHER THAN HIS PARENT, GUARDIAN OR PROFESSIONAL PERSON
TO. WHICH A PRIVILEGE A ATTAGHES

THE PRIVILEGE SPECIFIED IN THIS SECTION DOES NOT
ATTACH TO RECORDS OR PORTIONS OF RECORNS WHICH RELATE
ONLY TO THE ACADEMIC ACCOMPLISHMENTS OF THE PUPIL.

THE TERM "SCHOOL COUNSELOR" AS USED IN THIS SECTION
MEANS ANY PROFESSIONAL EDUCATOR CERTIFIED BY THE
STATE DEPARTMENT- OF EIRJCATION AS A COUNSELOR AND
FUNCTIONING AS SUCH COUNSELOR.

Contact Person - Dr. Keith C. 5mith Director

Cuidance Services, West Virginia
Department of Education, Charleston,
West VA. 25305 :
Alsgo - ' :
) Miss Billie Davis, Chalrperson
Legislation Action Committee
West Virginia Personnel and Guidance
Agsociation, Dunbar Junior High Sch.
Dunbar, West VA. '
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An attempt to achieve passage of an ammendment to
existing privileged communications laws failed to
pass the Wisconsin Assembly during the past sessLnn;
The existing law provides for a limited commun;;a*
tions privilege for deans at institutions of hlghé%
learning and school psychologists at any school.

The ammendment would have added school counselors to
the law. There are no current moves to revive the
legislative efforts for school counselors.

(Proposed ammendment)

885.205 PRIVILEGED COMMUNICATIONS. (1) NO DEAN OF MEN,
DEAN OF \WOMEN, DEAN OF STUDENTS OR SCHOOL COUNSELOR
CERTIFIED BY TH:E DEPARTMENT OF EDUCATION IN THIS
STATE, OR ANY SCHOOL COUNSELOR CERTIFIED.BY THE
DEPARTMENT OF PUBLIC INSTRUCTION AS A SCHOOL COUN-
SELOR AT ANY SCHOOL IN THIS STATE, OR ANY!SCHOOL j
PSYCHOLOGIST OR SCHOOL SOCIAL WORKER OR OTHER PERSON !
DESIGNATED BY THE SCHOOL-BOARD TO PROVIDE C OUNSELING
AT ANY SCHOOL IN THIS STATE, SHALL BE ALLOWED TO
DISCLOSE COMMUNICATIONS MADE TO HIM OR ADVICE GIVEN

BY HIM IN THE COURSE OF COUNSELING A STUDENT, OR IN
THE COURSE OF INVESTIGATING THE CONDUCT OF A STUDENT
ENROLLED AT SUCH UNIVERSITY OR SCHOOL, EXCEPT:

(a) THIS PROHIBITION MAYBE WAIVED BY THE STUDENT,

(b) THIS PROHIBITION DOES NOT INCLUDE COMMUNICATIONS
WHICH SUCH DEAN, COUNSELOR, PSYCHOLOGIST, SOCIAL
WORKER OR OTHER DESIGNATED PERSON NEEDS TO DIVULGE
FOR HIS OWN PROTECTION, OR THE PROTECTION OF THOSE
WITH WHOM HE DEALS, OR WHICH WERE MADE TO HIM FOR
THE EXPRESS PURPOSE OF BEING COMMUNICATED TO
ANOTHER, OR OF BEING MADE PUBLIC,.

(c) THIS PROHIBITION DOES NOT EXTEND TO A CRIMINAL |
'CASE WHEN SUCH DEAN, COUNSELOR, PSYCHOLOGIST,
SOCIAL WORKER OR OTHER DESIGNATED PERSON HAS

BEEN REGULARLY SUBPOENAED TO TESTIFY.

(2) * IN THIS SECTION"COUNSELOR' OR '"SCHOOL CGUNSELOR"
MEANS A PERSON WHO IS PROFESSIONALLY TRAINED IN
COUNSELING OR PSYCHOLOGY, WHO IS RESPONSIBLE TO
A DEAN OF STUDENTS, VICE PRESIDENT FOR STUDENT
AFFAIRS, PRINCIPAL OR SIMILAR OFFICER AND IS
DESIGNATED BY HIM TO FUNCTION AS A COUNSELOR AND
WHO DOES NOT FUNCTION IN AN AUTHORITARIAN, DIS-
CIPLINARY OR ADMINTSTRATIVE ROLE IN RELATION TO
STUDENTS.

Contact Person - Mr. William J. Erpenbach, Consultant
: Counseling and Guidance, Wisconsin
Department of Public Instruction, 126
Langdon St., Madison, WI 53702
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WYOMING -

Wyoming does not have any law which provides a comm-
unication privilege between students and their
guidance personnel. Limited privilege communications
exists pertaining to school records (only a student,

‘his parents, and his school officials can look at

a student's records).

Wyoming has no legislative bills now pending with
regard to this type of communications privilege,
(between student and counselor) nor has it had bills
in the past that have been killed for lack of support.

Contact Person - Jim Anderson, Coordinator Career
Guidance and Secondary Counseling
Wyoming Department of Education
Cheyenne, WY 82002

Also - :
Barbara A. Erickson, Law Clerk
State Department of Edu.ation

- Cheyenne, WY 82002

39
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A PROPOSED MOIEL PRIVILEC?ED COMMUNTUCATIONS LAW develaped by the ASCA
Political Action Committee for the American Persouuel and Guidance
Asgsociation. The Committee developed three model bills, model 1 and
2 are written from the point of view of protecting the studEﬁt while
" model 3 is written more for the counselor.

ihe PROPOSED HDDELS>§tE yet to be approved and are only presented
here for the benefit of the reader. More complete information should
be obtained from the committee chairperson.

MODEL LAW #1 AN ACT : '
Relating to the confidential relationship of the students
of (state) and the endorsed counselors of public, private
or parochial schools.

(Preamble) if needed.

/
(Enacting Clause) as needed by the state.
/
(Short Title) This act may be cited as the'Act of

(Policy Section) if needed.

(Definitions) Each state's school laws have their own
definitions which are necessary, i.e, certified licensed,
certificated or endorsed counselor.

Be it énaéteﬂ that:

All students enrolled in a school system shall be protects
ed from disclosure in any action, suit, or proceeding of -
communications given in confidence to a person certified by
the State Department of Education as a school counselor and
duly appointed or designated a school counselor for theg
school system by its proper officers. However, this |
section shall not apply where the student waives the
privilege conferred.

NOTES : o .
1. The statement "communications in confidence" is con-
ceived to ‘include one or more counselors working with
several students in group counseling as well as individual
counseling.

2, The term "enrolled" would include students previously
enrolled or students planning such enrollement with whom

a EQUFSEing relationship has been established.

MOIEL LAW #2 ' AN ACT
(see section in MODEL LAW #1,‘ﬁAN ACT")
Be it enacted that:
90
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Students shall be protected form disclosure of communi-
cations given to a person certified by the State Department
of Education as a school counselor and duly appointed or
designated a school counselor for the school system by its
proper officers, for the purpose of counseling students
enrolled in such school system. This school counselor
shall not be competent to testify in any action, suit,

er procecding concerning information acquired in rendering
counseling services. Such communications must originate in
confidence and do not include thsoe made in the presence

of third parties not covered by the statute. However, this
section shall not apply where the student id open court
waives the privilege conferred or if the communication
concerns future crimes.

NOTES:

1. "Counseling services" shall include individual, co-
counselor, and group counseling situations.

2. The term "enrolled'" would include students previously
enrolled or students planning such enrollment with whom

a counseling relationship has been established.

MODEL LAW 33 AN ACT

(sce section in MODEL LAW #1 "AN ACT™)
Be it enacted that:

No person certified by the State Department of Education
as a school counselor and duly appointed or designated a
school counselor for the school system by its proper
officers, for the purpose of counseling students enrolled
in such school system, shall not be competent to testify
in any action, suit, or proceeding concerning information
acquired in rendering counseling services. Such communi-
cations must originate in confidence and do not include
those madz in the presence of thrid parties not covered by
the statute. However, this section shall not apply where
the student in open court waives the privilege conferred
or in the communication concerns future crimes. '

NOTES:

1, "Counseling servieces" shall include individual, co-
counselor, and group counseling situations.

2. The term "enrolled" would include students previously
enrolled or students planning such enrollment with/whom

a c ounseling relationship has been establishédyfg

The above drafti models were put together for APGA Committee examination,
previous to any approval of a MODEL LAW, Information may be requested
from Ms. Mardelle Parkinson, Chairperson, ASCA Political Action Committee,
Arbor Heights Junior High School, 8601 Arbor, Omaha, NB 68124
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SOQURCES FOR FURTHER JNFORMATION

Doctoral Studants Who Have Becen In Contact With The Committee.

Mr. John Eisele, 3904 N.W., 13th Street, Gainesville, FL 32601
Research is in the srea of ethical-conflict situations,
especially as it relates to confidential information.

Miss Margaret E. Ferqueron, 781 E1 Rancho Street, Tallahassee, FL 32304
Research includes informatdi on from questionnaires about
the needs for privileged information in the states. Examples
of court cases. are asked for.

J. fent Larkin,-P.0, Box 7275, University Station, Prove, UT 84602
A member of a ‘State of Utah task force researching counselor
legislation pertaiﬂing to confidentiality and privileged
communlzstiéns

r/:

" Published Materials:

Caunselpf7Cértif1§at1cﬂ/1?71' Jack Thorsen, Ph.D. American Personnel
and Guidance/ Association, Washingtan D.C, 20009 (has
notes of prib;leged gammun;gat;ons)

c¢s in Counse¢ling- Ppgalzm Situations; Harley D. Christiansen,
University [of Arizona Press, Tucson, AZ 85721
K
legal Aspects cf Student Records; Henry E. Butler, Jr., K.D, Moran,
Floyd A. Vanderpool, Jr., NOLPE, 825 Wéstern Avenue,
Topeka, KS 66606,

Ethi

| ih“"

Esq., Massachusetts School Counse lors Association, 22
Constitution Road, Lexingtom, MA 02173

Future Developments of the law of Guidance Counseling; Jacob C. Diemert,

Bibliography on the Ethical Re spang}biligies and Legal Status of
Counselors; ’

American Personnel and Guidsnce Assaclatipn, Professional
Information Specialist, Washlngton, b.c. 20009
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A BILL OF RIGHTS *

We hold these truths inalienable for all children:

ONE:
THO:

THREE:

FOUR:

FIVE:

SIX:

SEVEN:
EIGHT:

NINE:

TEN:

The Right to Be Born Wanted.
The Right to Be Born Healthy.
The Right to Live in a Healthful Environment.

The Right to Live in a Family Whose Basic
Economic Needs Are Met.:

The Right to Continuous and Loving Care both
at Home and in School.

The Right to Acquire Intellectual and Emotional
Skills for Effective Citizenship.
a. The Right to Dignity in School.
b. The Right to Humane and Concerned
Treatment Under the Law and by Courts.
c. The Right to Child-Centered Divorce and
Custody Laws.
The Right to Meaningful Employment.
The Right to Diagnostic, Treatment, and Rehabilitative
Care thrnug1 Facilities which are Appropriate to

Children's Special Needs and Which Keep Them as
Closely as Possible within Their Normal Social Sett1ng.

The R1ght to Racial and Ethnic Ident1ty, Self-
Determination, and a Real and Functional
Equality of Opportunity to the Above Rights.

The Right to Political Participation through
Education for Informed. Citizenship.

* In part, derived from the rights déVE]DDEd by the Jdoint Commission’

* on Mental Health of Children,- 1967. See Advocacy for Child Mental

Health by Irving N. Berline (Brunner/Maze] New York 1975) for a
comprehens1ve discussion. '
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